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MICHAEL FILHOUR vs. JOHN GIBSON & AL. 


Where an administrator files a bill to recover back a chose in action, which 
he had assigned before administration was granted to him, when it ap- 
pears that there was no creditor of the intestate and that the next of kin 
had assented to the contract of assignment, a Court of Equity will grant 
him no felief. 

The case of Love v. Love, 3 Ired. Eq. 104, cited and approved. 


Cause removed by consent from the Court of Equity of 
Rowan County, at the Spring Term, 1847. 





MEMORANDUM —By an Act of the General Assembly, passed at 
the Session of 1846-7, the Judges of the Supreme Court were directed to 
hold an annual term of the said Court, at the Town of Morganton, on the 
first Monday of August. 

James R. Dodge, Esquire, of Surry County, was appointed by the 
Judges Clerk of that Court in May 1847. 

The Attorney General and the Reporter both attended at this Term. 
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On the 26th of March, 1839, William D. Crawford, for 
a debt which he then contracted, executed to Thomas A. 
Hague three bonds, each for the sum of $1873 and paya- 
ble, with interest from date, in one, two and three years. 
The bonds were also executed by Christian . Bringle, 
Charles Fisher and William Watson, as Crawford’s 
sureties. The bond payable in 1840, was assigned, by 
Iiague, to the defendant John Gibson, after it became 
due ; and he instituted a suit on it against the obligors, 
in which the defendants pleaded certain payments made 
t» Hague and set offs, for the residue. Hague also trans- 
ferred to Gibson and one Waddell, or to Waddell alone, 
the bond that was made payable in March 1842; and 
before it fell due they, Gibson and Waddell, or Waddell, 
sold this last bond to Adam Filhour, for less than the sum 
due on it and transferred it to him by delivery only and 
without recourse on them or him. Adam Filhour died 
intestate in December 1841, out of debt and entitled to 
a considerable personal estate and leaving a widow and 
a son, the present plaintiff, and two daughters, the next 
of kin; and the plaintiff obtained administration of the 
estate in February 1842. The bill states that in January 
1812, Gibson came to the late residence of the intestate, 
where all the family resided together, and, after transact- 
ing some trivial business, on pretence of which, he came 
there, Gibson told the plaintiff privately, that he had 
understood from an authentic source, that Crawford had 
become insolvent, and that his sureties had determined 
to plead usury, against the bond that belonged to his 
father’s estate, because he had purchased it for less than 
its nominal value: and suggested, that, as they-could 
only prove the usury, by Gibson and Waddell, it would 
be best to transfer that bond to him, Gibson, in exchange 
for the other bond, which Gibson then held upon the same 
parties. The bill then further states, that the proposition 
was communicated to the plaintiff’s mother and sisters, 
all of whom were exceedingly ignorant, in matters of law, 
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and that, after some deliberation, all four of them, in con- 
fidence of the truth of Gibson’s representations, that- the 
obligors, in the bond could avail themselves of the de- 
fence of usury and were disposed to take all advantages, 
agreed to Gibson’s proposal and they exchanged the bonds, 
by mutual delivery only. ; | 

The bill then charges, that it was entirely untrue, that 
the obligors ever intended, or could have been allowed 
to set up such a defence, as the plaintiff has since dis- 
covered and been advised ; and that it was a device of 
Gibson’s, to practice on the ignorance and inexperience 
of the plaintiff and his mother and sisters and obtain their 
bond, which was not yet due and against which, there 
were no counter-claims, for the one then held by himself, 
against which there were, to his knowledge, alleged pay- 
ments and counter-demands to the full amount thereof or 
nearly so. And, as evidence thereof, the bill further 
charges that the suit, which Gibson had instituted on the 
bond, due in Mareh 1840, and held by him, was at. that 
time, January 1842, still pending and had been for a con- 
siderable time, on the pleas of payment and set off; and 
that Gibson knew the defendants were ready to support 
their pleas by proof, which would have left nothing or 
very nearly nothing due on the bond, and therefore he 
did not bring the suit to trial, but carefully concealed 
all those facts, from the pJaintiff, his mother and sister, 
and passed. the bond off to them as before mentioned, and 
then dismissed the suit he had brought on it. 

The bill further charges, that Gibson refused to rescind 
the exchange of the bonds, but obtained from Hague an 
endorsement of the bond he got from the plaintiff, and 
claims it as his absolute property at law. ¥ 

The bill was filed against Gibson and Crawford and 
his sureties, and prays that it may be declared, that Gib- 
son effected the exchange of the bonds, by fraud, and 
thereon got from the plaintiff the bond due in March 
1842 without any adequate consideration ; and that the 
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contra¢ét may be rescinded and Gibson restrained from, 
dispositig of the bond, and that, upon the surrender by 
the plaintiff of the bond now held by him, (which he 
submits to make,) the obligors may be decreed to make 
payment to the plaintiff of the whole principal and in- 
terest due oh the bond of March 1842, or to pay him 
what may still be due, if any thing, on the bond of 1840, 
and that Gibson may be compelled to make good the resi- 
due, for which no recovery ought to be had thereon, 
against the obligors, and for general relief. 

Two of the obligors, Fisher and Bringle, answer, that 

there was never any intention to plead usury against ‘the 
bond which Adam Filhour first purchased, or to set up 
any objection to the payment of it. They state, however, 
as to the other bond, which Filhour now holds, that, after 
it fell due and before it was passed to Gibson by Hague, 
their principal, Crawford, had discharged it, either by 
payments or by set-offs and settlements between Crawford 
and Hague; and that to the action, which Gibson brought 
thereon, they made that defence, and believe they could 
have proved it, and that Gibson became satisfied they 
could and withdrew his suit for that reason. They in- 
sist, that there is nothing due on the bond now held by 
the plaintiff, and state that on the other bond a snit has 
been commenced against them by Gibson, the indorsee 
of Hague, to the use of Thomas Smith, who claims the 
money; and they submit to pay that debt to whomsoever 
it may be decreed they ought. 

Gibson’s answer admits that he brought suit against 
Crawford and his sureties ou the first bond that fell due, 
and that the debtors insisted and pleaded, that it was 
discharged by payments and set-offs. This defendant 
further admits, that “he exchanged notes with the plain- 
tiff ;” but expressly denies all fraud in obtaining the note 
from the plaintiff. On the contrary he alleges, that the 
said Michael was willing and anxious to make the ex- 
change. He admits that he ol d said Michael, that his 
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father Adam had purchased the note, for less than its 
nominal value, but he did not assert, that the principal 
or sureties in said note were determined to plead usury 
to it, or advise or request the plaintiff to transfer the 
same to this defendant to avoid the effects of such plea. 
He admits that “after he obtained the note from the plain- 
tiff he dismissed the suit, he had before brought on the 
other note, which he had then transferred to the plaintiff.” 
But he denies “that the obligors had made payments or 
had any set offs, to the amount of said bond or any con- 
siderable part thereof. On the contrary, the claims, as 
he understands and believes, which they pretended to 
have against said bond, were neither payments or set offs 
—hbeing notes or other claims, obtained by the obligors 
or some of them, from third persons, to whom Hague was 
indebted, and therefore not mutual debts between the 
said Crawford and Hague. Defendant did not conceal 
from plaintiff the fact, that a defence of this kind was 
set-up ; but on the contrary informed him, that it was ine 
sisted on, but that the defendant did not believe it would 
be available. He denies that Hague authorized the ob- 
ligors or any of them, to procure debts, which he owed to 
third persons, and agreed to allow them as payments or 
set offs to this bond.” 

The answer then states, that before this suit was brought 
the defendant “ transferred the bond bona fide, for a full 
and valuable consideration to Thomas Smith.” 

By an amended and supplemental bill Smith is made 
a party and it is charged, that he is the brother-in-law of 
Gibson, and took the bond with knowledge that it had 
belonged to Adam Filhour and of the mamer in which 
Gibson had obtained it from the present plaintiff, and of 
the circumstances charged in the original bill ; and also, 
that he had obtained judgment on the bond and was about 
to collect the money, and prayed that he should be 
enjoined therefrom. 

88 
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The answer of Smith states, that, before the filing of 
the bill, he purchased the bond from Gibson bona fide and 
for fall value paid, and that he had no knowledge of any 
defence to it either in law or equity, nor of any claim of 
the plaintiff or of any other person to the bond, except 
that of Gibson himself, and insists that he has a right to 
collect the judgment to his own use. 

Upon the answers the injunction, prayed and granted on 
the bill, was dissolved ; and after replication to the an- 
swers the cause was set for hearing and sent to this Som, 
without further evidence. 


Alexander and Craige, for the plaintiff. 
Boyden and Iredell, for the defendants. 


Rurrix, C. J. The Court does not accede to the argu- 
ment for the plaintiff, that he has a right to relief upon 
the ground merely, that his contract with Gibson was 
before administration granted and without authority, and 
that the subsequent administration vested the property in 
him, as administrator, and entitled him to reeover the 
bond. For however that may be at law, yet relief- can 
not be granted in this Court, in a case like this—in which 
the bill admits, that there were no creditors of the intes- 
tate, who owned the bond, and therefore shews, that 
the suit is prosecuted solely for the benefit of the next of 
kin, who were the equitable owners, and who, as appears 
in the bill, all united in, or consented to the contract with 
Gibson. If the plaintiff had recovered at law, as admin- 
istrator, equity would, at the instance of the defendant, 
restrain him from collecting the money, because it would 
be held by him for the persons, who had assigned their 
interest—which was the whole equitable interest—to the 
defendant at law; and of consequence, the Court of 
equity can not give original relief in such a case to a 
mere administrator, in trust for the next of kin. ove v. 
Love, 3 Ired. Eq. 104. 
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But we are of opinion, that the plaintiff is entitled to 
a decree upon the merits of the case. Not being the 
legal assignee, by endorsement, of either of the bonds, he 
had no action at law in respect of them. His only remedy 
was in equity, by a decree for payment by either the 
obligors in the bond, or by the person, Gibson, who passed 
it to him, as a subsisting security for the principal and 
interest appearing to be due on it, or out of the funds re- 
ceived or due upon the bond, which was obtained from 
the plaintiff without adequate consideration. 

Here it may be observed, in the first place, that the 
last bond, in the hand of Smith, is, for the purpose of this 
cause, subject to be dealt with, as if it were still in the 
hands of Gibson, because it was not endorsed to Smith, 
and also because Smith’s answer is not supported by any 
evidence, that he paid any thing for the bond, so as to 
make him a purchaser. He is therefore a volunteer, and 
the fund in bis hands is liable, as if it had remained in 
the hands of Gibson. Thus considered there is a plain 
equity for the plaintiff against it, if the bond was impro- 
perly obtained from him, and if, by reason of the insol- 
vency of the parties, it should turn out, that the plaintiff 
should be unable to raise the money upon personal de- 
crees against the obligors or Gibson. The question is, 
whether the plaintiff is entitled to such personal decree, 
for what amount and against whom? We think he un- 
doubtedly is entitled to it for his whole debt and costs, 
against either Crawford and his sureties, or against Gib- 
son. Crawford and one of the sureties suffered the bill 
to be taken for confessed, and the other sureties say that 
all or nearly all the money has been paid on the bond 
passed by Gibson to the plaintiff, and they submit to pay 
any balance that may be due thereon. The only ques- 
tion, as to them, is, then, as to the sum, if any, remaining 
due on this bond ; which will, according to the course of 
the Court, be the subject of an inquiry before the master. 
The only remaining questjon is, whether the plaintiff has 
















462 SUPREME COURT. 


ee eee ——— -_— a 


Filhour ». Gibson. 








not also a right to a decree against Gibson and the fund 
aceruing from the other bond ; and we hold clearly that 
he has. 

The defendant’s answer is an extraordinary and not a 
fair one, as to the circumstances which led to the ex- 
change of bonds. The account given in the bill is a 
natural and probable one, and the answer does not meet 
it, but equivocates. It denies indeed “all fraud in ob- 
taining the bond.” But how? Because, it says, “the 
plaintiff was willing and anxious to make the exchange.” 
That was never denied by the plaintiff. Butthe question 
is, why he became thus anxious—at whose instance, and 
upon what inducements or representations? The bill tells 
the reasons: but the answer, though admitting the fact 
of the exchange, assigns no consideration whatever, that 
could have moved either party to it, that is, if the answer 
be taken, according to its generalities as it was probably 
intended to be understood, and without adveriing to the 
cautious and special pleading manner in which it is 
expressed. The defendant says “that he did not as- 
sert that the principal or his sureties were determined 
to plead usury,” and that “he did not advise or re- 
quest the plaintiff to transfer the bond to him, to avoid 
the effect of such plea.” But at the same time he admits, 
‘* that he informed the plaintiff, that his father bought it 
for less than its nominal value,” and he gives no reason, 
why he was led to make that communication, nor tells 
of its effect on the plaintiff and his mother and sisters, 
nor denies that those persons made the exchange, under 
the influence of that communication, nor gives any other 
fact or reason, that could have induced it, but that sug- 
gestion of this defendant’s. It is impossible not to see, 
that the answer keeps back much and material parts of 
what passed, and well deserves to be called a dishonest 
answer—such as ought not to be put into any bill. For 
without some such inducement as that stated in the bill, 
the transaction is the most unaccountable, that men in their 
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senses ever made. Gibson had already a suit pending 
on the bond of March 1840, and it had been standing for 
trial on “ payment and set-off” for a considerable time. 
Now, both of the bonds were for precisely the same sum, 
with interest from the same day. Why then should 
either party wish to exchange? Why does not the de- 
fendant inform us of his reason for wishing or consenting 
to it? He does not intimate that it was to oblige his 
friend, Filhour, though, he represents the latter as so 
anxious for the bargain. The defendant then acted, not 
from a disposition to serve the plaintiff, but to serve him- 
self. It is to be remembered, that by the exchange Gib- 
son not only got but a bond for the same sum. which, 
upon its face, was due on the other bond, but also that 
he would thereby be put to the delay of a new suit on 
the bond, and have to pay the costs of the suit, which he 
had brought on the other bond. We should have liked 
this party to have told us, how he could have made such 
a bargain as this: and we doubt not he would have told 
it distinctly enough, if, as the bill states, he had not be- 
lieved, that the defendants, in the suit he had brought, 
would, to some extent, at least, make good their defence, 
and, in order to shift that loss from himself, procured an 
exchange of bonds with the family of Filhour, by hints 
and innuendos, that induced them to expect a defence, 
which would defeat their suit, on the bond which they 
held, and to think they might recover the same sum on 
the other bond. It is true, the answer denies that the 
defendant concealed that the obligor insisted on the dis- 
charge of the bond he was to let him have, but he was 
obliged .to admit, that he told the plaintiff, that there 
were in fact no payments or set-offs, that would or could 
legally be allowed, and indeed, he insists in his answer 
that there are none, for the reasons therein assigned. It 
is clear, therefore, that Gibson passed this bond as one, 
on which the whole sum mentioned in it and the interest 
were then due, and ought to be recovered by the plaintiff; 
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and therefore, that if it should turn out to the contrary, 
on the inquiry ordered, he ought in conscience, to make 
it good, for what the plaintiff received it. At present 
we need not carry the decree to Smith, because, if the 
plaintiff can get the money decreed to him from the 
obligor and Gibson, that will satisfy him; and there is 
no suggestion of the insolvency of either of those persons. 
If, however, they should be insolvent, then certainly 
Smith, if he has received the money, must answer the 
decree against Gibson; and perhaps also that against 
the other parties, if they have become insolvent pending 
the present proceedings. As to the last point though, 
there is no occasion to give any opinion, as it will stand 
over as one of the equities reserved for further directions. 
There must accordingly be a reference to ascertain what 
sum is due upon the bond, held by the plaintiff, from the 
obligors, after deducting all payments and set-offs, legal 
and equitable, against the same ; and whether the obli- 
gors are now able to pay the same, or if not, when they 
became unable. 


Pex Curiam. Decree accordingly. 
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AMBROSE J. EDNEY, EX’R. & AL. vs. ELISHA KING,’ AD’R. & AL. 


Every person, who claims to recover, either at law or in equity, must shew 
a title in the pleadings, and that ought to be done by distinct averments or 
plain affirmative statements. 

The title of a bill is no part of it. It is merely a mode of conveniently d¢- 
nominatiug a bill or cause, and it cannot be deemed a part of the statements 
of the bill, either as to the title or the parties. 

Where a bill of injunction is filed to stay the execution of a judgment, it is 
improper to make the clerk, who issues the execution, and the sheriff who 
has received it, parties defendant. They are mere ministers of me law, 
and have no interest in the controversy. 

If the sheriff has notice of the injunction, it is a contempt in him to proceed 
with execution ; but to that purpose a notice is sufficient, and a subpena 
should not be served on him. 


Appeal from an interlocutory order in this case dissolv- 
ing the injunction, which had before been granted, made 
at the Fall Term, 1846, of Henderson Court of Equity, 
his Honor Judge Catpwat, presiding. 

This was an injunction bill. The bill states, that Wil- 
liam Mills died intestate, “ leaving seven children,” and 
that “the said heirs met, and by common consent divided 
the personal estate of said intestate, by which division a 
boy, named George, and a girl, named Nelly, fell to the 
share of Asa Edney : that the value thereof exceeded one 
seventh part of the said personal estate, and that “the 
said Edney then executed four forty-five dollar bonds to 
the other heirs for the overplus, and that all of them have 
been paid by said Edney’s Executor, namely, the plaintiff, 
Ambrose J. Edney.” The bill further states, that “some 
time thereafter, Elisha King and Benjamin King obtained. 
letters of administration of the estate of the intestate,. 
William Mills, and thereupon required all the heirs to. 
bring forward the property of the estate and have it sold ;. 
upon which the said Nelly was surrendered by the said 
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Asa Edney (the boy George having been sold by him,) 
and the said Nelly was then sold by the administrators 
and bought by the said Asa, he being the highest bidder, 
at the price of $362, for which he gave his bond, with 
Samuel J. Edney, one of the plaintiffs, as his surety.” 
The bill farther states, that “at the execution of the said 
bond, the administrators, to whom it was payable, ex- 
pressly agreed, that, if the division, as made by the heirs, 
was ever rendered valid by common consent or other- 
wise, then the said bond should be cancelled,” and that 
it was upon that agreement and condition the said bond 
was given. The bill further states, that “afterwards 
Elisha King, surviving administrator, agreed, together 
with the heirs and distributees of William Mills, to refer 
the whole matter to B. Shipp and Joshua Roberts, and 
that said award has been made and confirmed, without 
allowing a credit of the said $362, and, if so, that they 
have failed to allow said Edney credit for the four $45 
bonds, which he had long ago paid for said girl.” The 
bill then charges that “the said award was a final settle- 
ment of said estate, and that, upon said settlement, the 
said bond for $362 should have been surrendered,” as the 
estate of said William Mills is freed from debt, and there 
is no necessity for collecting it, and that it ought not to 
be collected, because the said girl Nelly was the absolute 
property of the said Asa Edney, and therefore he re- 
ceived no value for the said bond, but making the sale 
and taking the bond by the administrators was a fraud 
upon the said Asa.” The bill then states, that judgment 
at law had been obtained on the bond, by the surviving 
administrator against the plaintiff, Ambrose J. Edney, 
the executor of the principal obligor, Asa Edney, and 
against the surety, Samuel Edney, who is the other plain- 
tiff, upon which the plaintiff at law threatens to levy the 
debt and costs. Thereupon it prays process of subpena, 
“to the said defendants, together with the sheriff and the 
clerk of the Superior Court of Henderson County, com- 
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manding them to be and appear, &c., and that the said 
clerk and sheriff be injoined from all further attempts 
to collect said iniquitous judgment,” and for further 
relief. An injunction was granted by a Judge out of 
Court, as prayed in the bill. 

The clerk and the sheriff put in answers, in which they 
state, that they have no interest in the subject matter of 
the controversy, nor any agency touching the same, éx- 
cept only in their official capacities to issue and execute 
the process of the Court. 

Elisha King, the surviving administrator of the intes- 
tate, William Mills, appeared as a defendant in the cause, 
and put in an answer. It states, that “after the death of 
the intestate, his children or a part of them supposed, 
that a paper writing, which purported so to be, was his 
last will and testament, and that they met, and made a 
partial division of the estate among themselves, but that, 
afterwards, the paper was offered for probate, as a will, 
and, upon a caveat, such proceedings were had, that the 
said paper was duly found not to be the will or testament 
of the said William Mills, deceased, and the Court pro- 
nounced that he died intestate, and thereupon granted 
administration to this defendant and to one Benjamin King, 
since deceased.” The answer further states, that the ad- 
ministrators demanded different parts of the personal 
estate of the intestate from the persons who had the same 
in possession ; but that several of them refused to sur- 
render the negroes they had received; that Asa Edney 
had sold the negro George for $1200, and, of course, did 
not surrender him, but did surrender Nelly ; and that, at 
@ sale made by the administrators, he purchased her and 
gave the bond for the price stated in the bill. But the 
answer denies, that the bond was given on any condition 
or agreement, other than what appears on its face. It 
states further, that, at the request of the next of kin of 
the intestate, and to save the expenses of many suits, 
which the administrators were about to bring for the 
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property not surrendered to them, they agreed to a re- 
ference, proposed by the next of kin, to Messrs. Shipp and 
Roberts, to make a full and final settlement and division 
of the estate amongst the next of kin ; and that it is true, 
that the said arbitrators made a settlement and division 
amongst the next of kin and awarded accordingly; and 
that by the said award this defendant was charged with 
the payment of certain sums of money, and that the fund 
for the payment thereof consisted of this bond of Asa 
Edney and of others, which were taken at the sale, and 
remained in his hands, uncollected. The defendant states, 
that he is informed by the arbitrators, that they did take 
into their consideration the four notes or bonds for $45 
each, given by the said Asa, that are mentioned in the 
bill, and gave him credit therefor in making the award ; 
and the defendant believes it to be true, and avers that 
the plaintiffs have no just claim to any credit on the bond 
and judgment, but that the whole debt is justly due.” 

Isaac B. Sawyer and his wife Mary and several other 
persons put in answers, in which they state themselves 
to be grand-children of William Mills, deceased, or other- 
wise related to him ; but they do not set forth any thing 
material im other respects. 

Upon the answers being put in, the defendants moved 
to dissolve the injunction; and, thereupon, by leave of 
the Court, the plaintiff filed, as an exhibit, a copy of an 
award by the arbitrators, named in the pleadings. It 
recites, that E. King, the administrator of William Mills, 
and John Mills, Marvell Mills, Samuel Edney and wife, 
Asa Edney and wife, George Jones and wife, P. Myers 
and the heirs of Mourning Lewis had referred to them 
to settle the said estate and to make an award upon the 
same; and thereupon they award as follows, to-wit: 


“ That there is found in the hands of E. King, adminis- 
trator, the sum of $678 93 
In the hands of M. M. Edney, former adm’r. 435 00 
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Amount against P. Brittain, for which we have 
awarded 901 00 
George Jones, on which judgment is recovered, 106 19 
A. J. Edney, administrator of A. Edney, 14 48 
Marvel Mills, on which judgment has been re- 
covered, 12 71 


Amounting altogether to the sum of $2,145 51 


Out of which we have allowed the administrator, as 
follows : 


His commissions, $125 00 
Attorney, N. W. W. ~  §0 00 
Attorney, A. L. W. 25 00 
Other vouchers, 100 40 


$300 40 


Leaving in the hands of the administrator for distri- 
bution, the sum of #1,845 11 


Which sum of $1,845 11, we direct and award that 
he pay to the following distributees, to-wit : 


To the heirs of Mourning Lewis, the sum of $912 66 
To P. Myers, the sum of 740 46 
To the representatives of John Mills.the sum of 173 63 
To Samuel Edney, the sum of 8 61 


Upon the pleadings and exhibit, the Court allowed the 
defendant’s motion and dissolved the injunction with 
costs to the defendant, E. King, reserving the question 
of costs, as to the other defendants, until the hearing. 
From this decree an appeal was allowed to the plaintiffs. 


Edney, for the plaintiffs. 
Francis, and N. W. Woodfin, for the defendants. 
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Rurrix, C. J. If the plaintiffs had merits, the bill is 
so imperfectly framed, that the Court could not afford 
them the relief they ask, or any part of it. The sup- 
posed testator, Asa Edney, (for neither his death nor 
will are stated in the bill,) purchased from the defendant 
King, the administrator of William Mills, a negro be- 
longing to the estate and gave his bond for the price: 
and the plaintiffs in this suit seek to be relieved from 
paying it. On what ground they consider themselves 
entitled to the relief, it is not easy to say upon their bill. 
It may be supposed, perhaps, that Asa Edney is entitled 
to a part of the estate of the intestate, William Mills, 
and we conjecture that it was intended so to state in the 
bill. But there is no such statement init. The bill be- 
gins by shewing, that the intestate died, “ leaving seven 
children ;” but who they were. or that Asa Edney was 
one of them, no where appears. From the difference in 
the names, the presumption is, that Asa Edney was not 
one of the seven children. Then, it may be, that he mar- 
ried a daughter of the intestate, and that is probably the 
truth, and we would so presume, if the Court could pro- 
ceed to determine rights upon such loose guesses. But 
that cannot be done ; and, therefore, every person, who 
claims to recover either at law or in equity, must shew 
a title in the pleadings, and that ought to be done by dis- 
tinct averments or plain affirmative statements. It can- 
not be assumed, that Asa Edney was one of the intestate’s 
seven children, or entitled in right of one of those children, 
or otherwise, to a share of his estate ; since there is no 
such allegation in the bill. It is true, that the bill is en- 
titled “the bill of complaint of Ambrose J. Edney, execu- 
tor of Asa Edney deceased, and of Samuel J. Edney 
against Elisha King, administrator of William Mills de- 
ceased, and Marvell Mills, P. Myers, William S. Mills, 
George Mills, Louisa Camp, John Camp, John Dillen, 
Winsom Edney, Sarah Edney, William J. Lewis, (and 
upwards of twenty other persons of different names,) heirs 
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at law and legal representatives, of William Mills de- 
ceased.” But that in no degree helps the plaintiff’s case. 
For, in the first place, the title of a bill is no part of it. 
It is merely a mode of conveniently denominating a bill 
or cause, and it cannot be deemed a part of the statements 
of the bill, either as to the title or the parties. But if it 
were otherwise, still no title would appear in Asa Edney, 
because the persons, named in the title of the bill as de- 
fendants, are called “ heirs at law and legal representa- 
tives of William Mills deceased,” thus excluding Asa 
Edney from that character. Moreover, instead of seven 
next of kin, there are here upwards of thirty named as 
such. The bill, therefore, clearly could not be main- 
tained for any purpose, as this objection goes to the whole 
foundation of the plaintiff’s equity. For it does not ap- 
pear to what share Asa Edney was entitled. nor, with any 
certainty, that he was entitled to any, and if he was not, 
as one of the intestate’s next of kin, entitled to a seventh 
part of the estate, there is no ground whatever for the 
title set up for him to the negro girl, Nelly, nor any rea- 
son why he should not pay the sum bid forher. But if 
the allegations of the bill upon that point had been formal 
and distinct, and it were admitted that Asa Edney was, 
as one of the next of kin, entitled to one seventh part of 
the estate of the intestate, yet the plaintiffs can have no 
relief on this bill, because it in no manner appears upon 
it, either by particular or even general allegations, that 
he did not receive his seventh part, over and above the 
amount of the bond given for the price of Nelly. It is 
admitted that he got George (of the value as stated in 
the answer of $1200) and that he paid $180 to some per- 
sons claiming to be of the next of kin, which left $1020 
in his hands ; and there is no allegation that a full share 
amounted to more than that sum. Indeed there is no 
statement of the particulars or value of the estate, nor, 
contequently, of the amount of a distributive share. It 
is said, indeed, that the two negroes, George and Nelly, 
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exceeded a seventh part by the sum of $180, but no value 
rs set upon Nelly, and therefore the whole matter is still 
Jeft in obscurity. If, however, it be taken as an inference 
from the statements of the bill, that George and Nelly, 
after deducting $180 from their value, were equal to a 
share of one seventh, and that Nelly was estimated in 
the division at the sum of $362, for which she was after- 
wards sold; still the matter of the bill is too defective to 
authorize any deerce for the plaintiffs. For the share of 
Edney, for which he received those negroes, was calcula- 
ted according to the estimate of the estate, as made by 
the parties to that division. Now it is plain that objec- 
tions were raised to that by the other persons interested, 
either because the estate was erroneously estimated, or 
because the division ought to have been made as upon an 
intestacy, whereas it was made upon the footing of a 
will, or for some other reason; and that a controversy 
existed in the family as to the proper principle of division, 
in consequence of which an administration was taken on 
the estate, that it might be distributed according to the 
due course of law. Under that administration Nelly was 
sold and purchased by Asa Edney ; and the administra- 
tor was about to bring suits, for other property not de- 
livered to him by the several next of kin, including, no 
doubt, the negro George, which Edney had converted. 
Under these circumstances, the bill states, that, when 
Edney gave his bond, the administrator agreed, that; if 
the previous division was valid or should ever be render- 
ed so by the general consent of the next of kin or other- 
wise, then the bond for the price of Nelly should be can- 
celled. If this agreement be relied on as the ground of 
relief, it behooves the plaintiff to shew, either that the 
division was in truth according to the rights of all the 
next of kin; or that it was subsequently confirmed or 
made valid by an agreement of the next of kin, or in 
some other manner. To shew the first no attempt is 
made, and we are at much loss to determine whether 
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the bill meant to charge the latter. It states, that the ad- 
ministrator and the next of kin—called in the bill “heirs 
and distributees”—agreed to refer “ the whole matter” to 
two arbitrators. What the “whole matter,” thus submitted, 
was, we are not told, but are left to conjecture. Certainly, 
however, that reference cannot be constrved into “a 
general consent” of the next of kin “to render the pre- 
vious division valid ;” because, if the reference related 
to this estate at all, it must have involved a settlement 
of the administrator’s accounts, and the proper distribu- 
tion of the estate among the next of kin. Therefore the 
plaintiff’s rights, if an award was made, must depend 
upon the award in his favor. In other words, when he 
calls upon the administrator to deliver his bond or dis- 
charge him from the payment of it, he must shew, as the 
ground of that relief and upon the agreement, which the 
bill states to have been made when the bond was given, 
that the arbitrators awarded expressly, that the adminis- 
trator should deliver up the bond, or, at the least, that 
they confirmed the division which had been made, or 
awarded that Nelly belonged to Asa Edney, and that, by 
mistake, he bought his own property. Now the bill states 
not an award to that effect; and, indeed, although it 
says “an award was made and confirmed, and that it 
was a final settlement of the estate,” no past of its con- 
tents is set forth in the bill, as awarding any thing to the 
plaintiffs touching the subject of this suit.. On the con- 
trary it rather complains of the award, because, in mak- 
ing it, the arbitrators did not allow Edney a credit for 
the $362, and also (as we suppose the bill to have meant) 
because they did not allow him a credit for the $180. 
The bill, therefore, instead of setting up a title under the 
award, rather impeaches it by insinuation. But as a bill 
to impeach an award, it is entirely defective; for it 
neither states the award, nor any particular error therein, 
nor any fraud in the arbitrators, nor mistake by them, 
either as to matter of law or fact—not even alleging that 
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these claims were set before the arbitrators, or made 
known to them, nor assigning any reason, why they were 
not. Upon the face of the bill, therefore, the plaintiffs 
have no case for relief. But, if the bill had properly 
charged the matter, which. perhaps, the party wished to 
set forth, the merits of even that case are completely 
disposed of in the answers. The administrator positively 
denies, that there was any condition or agreement, that 
the bond should be surrendered in any event; and, more- 
over, he states, that the arbitrators did take into conside- 
ration the $180, which Edney paid, and also charged the 
administrator with Edney’s bond for $362, and it was a 
part of the fund in his hands, which he was required by 
the award to distribute among the other next of kin. 

So, in every point of view, the dissolution of the in- 
junction with costs was right; and we can only express 
our regret, that costs had not been given immediately to 
the sheriff and clerk. Those persons were most impro- 
perly made defendants, as they are merely ministers of 
the law, and have no interest whatever in the controversy. 
Upon notice of the injunction it would, it is true, have 
been a contempt in the sheriff to proceed on the execu- 
tion ; but to that purpose notice would have been suffi- 
cient, and it was very wrong to serve a subpena on them 
and put them to the expense of appearing in the cause, 
and putting in answers as defendants. 

The interlocutory decree is affirmed with costs in this 
Court, and this must be certified to the Court of Equity 
of Henderson County. 


Per Curiam. Ordered accordingly. 
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JAMES R. LOVE vs. THOMAS RAPER & AL. 


Where a person receives a foreign bill of exchange, in payment of certain 
negroes sold, ang on presentation of the bill the drawee refuses to pay, 
and there is no protest for non-acceptance nor notice to the drawee, nor 
proof that the drawee had no funds of the drawer in his possession at the 
time, the payee of the bill has by his negligence made the bill his own, 
and can have no claim in equity against the purchaser of the negroes, 
either for the negroes themselves or for the price for which they were sold. 

The cases of Austin v. Rodman, 1 Hawks 194, and Yancy v. Littlejohn, 2 
Hawks 525, cited and approved. 


Appeal from an interlocutory order, dissolving the in- 
junction which had before been made in this cause at 
the Spring Term, 1847, his Honor Jadge Dick presiding. 

The bill charges, that the plaintiff entered into an agree- 


ment to sell to the defendant, Raper, three negroes, for 
the sum of $2,000, to be paid by an order on one W. H. 
Thomas, out of funds then in his hands, belonging to 
. Raper ; and articles of agreement were executed by the 
parties on the 18th of March, 1844. In them it was set 
forth, that the order was drawn on funds of Raper, then 
in the hands of Thomas: and it was stipulated as follows, 
“Now if the said Thomas Raper will, by any means, with 
or without suit, either in law or equity, enable the above 
named James R. Love to recover from the said William 
H. Thomas the above named sum of $2000, with lawful 
interest thereon from this date, then the said James R. 
Love binds himself, &c., that the above Bill of Sale shall 
be absolute, &c., otherwise to be void and of no effect.” 
The bill states that on the same day the order was drawn 
on Thomas, and was by Thomas L. Clingman, presented 
to William H. Thomas, at the City of Washington, where 
he lived, on the 29th of April, 1844, and that he refused 
to pay it for want of funds. The order is set out, and 
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the endorsement by Clingman, the plaintiff’s agent, as fol- 
lows: “The above erder was presented, this April 29th, 
1844, to Wm. H. Thomas, and he declined to pay it.” 
The bill then charges, that, shortly after the refusal of 
Thomas to pay the order, the plaintiff communicated the 
fact to the defendant, Raper, who promised, that, if he 
did not get the money from Thomas, he would return the 
negroes and pay him, &c.—that shortly thereafter the 
plaintiff was informed by letter from Thomas, that he 
had in his hands large claims in favor of Raper against 
the United States, which he had no doubt would be paid, 
and that he would retain a sum sufficient to pay off the 
order. The bill then charges, that, a few weeks since, 
Raper had sold the negroes to James H. Bryson and 
Daniel Ramsour, for $2000, secured by bonds payable at 
different times, who have run them out of the State, and 
that Thomas has lately become insolvent, and Raper is 
also insolvent. The bill prays an injunction restraining 
the defendants Bryson and Ramsour from paying to Ra- 
per the amount of the bonds—that a receiver may be ap- 
pointed, and the amount when received paid to him, &c. 
The bill was filed the 4th Monday of March, 1847. 

The answer of Thomas Raper admits the sale of the 
negroes and the mode of payment, as set forth in the 
plaintiff’s bill, and that the paper marked “A.” appended 
thereto, is a correct copy of the agreement between the 
parties. He further alleges, that it was expressly agreed 
and understood between them, that, if the order was not 
paid by Thomas on presentment, it should be returned to 
the defendant, Raper, who was in that case to give up 
the negroes to the plaintiff; it further alleges that 
Thomas was indebted in large sums to the defendant, on 
account of money received by him from the United States 
to his use, and that this was well known to the plaintiff. 
It denies that Raper ever received any notice whatever, 
that Thomas had not paid the order, until the March or 
September term, 1846, of the Superior Court of Cherokee 
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County, when he was called on by the attorney of the 
plaintiff to confess a judgment for the amount claimed 
by the plaintiff: which he refused, but proffered to give 
up the negroes, even then, if he would return the order 
—but denies he promised to pay the money to him. It 
avers that the defendant heard nothing further of the busi- 
ness until served with process in this suit—and that be- 
lieving, either that the plaintiff had received the money 
from Thomas, or had made the order his own property, 
he sold the negroes to James H. Bryson and Jesse Brooks ; 
that the order was drawn in good faith upon funds then 
in the hands of Thomas, which have never been drawn 
out by the defendant, and that Thomas is now insolvent. 
The answer of Ramsour denies he had any concern in 
the purcliase of the negroes by Bryson. The latter ad- 
mits the purchase by himself and Brooks, and states that 
they purchased without any knowledge of the plaintiff’s 
claim, or of the contract between the plaintiff and Raper. 


Upon the filing of the answers, the presiding Judge 
dissolved the injunction, and the plaintiff, by leave, ap- 
pealed to the Supreme Court. 


Francis, for the plaintiff. 
Gaither, for the defendants. 


Nasa, J. In the opinion of his Honor below we en- 
tirely concur. If any doubt rested upon our minds as to 
the facts of this case, and as to the legal and equitable 
principles resulting from them, we should continue the 
injunction to the hearing. But we have no such doubt. 
To us it is clear the plaintiff is not entitled to the aid of 
this Court. The plaintiff’s claim to come into a Court of 
Equity rests upon the grounds, that the title to the ne- 
groes is still in him, because the order was not paid by 
Thomas, agreeably to the contract, and the insolvency of 
Raper and the danger of permitting the proceeds of the 
sale of the negroes to get into his, Raper’s, hands. Whe- 
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ther he can ultimately, either at law or in equity, recover 
from Raper the price of the negroes, does not now come 
before us. Our only enquiry is, as to the correctness of 
the interlocutory order made by the presiding Judge, and 
of this we must judge from the bill and answer and ex- 
hibits. 

The case is simply this. The defendant Raper, on the 
18th of March, 1844, made a conditional bargain with 
the plaintiff for the purchase of three negroes—a man 
and his wife and their child, about ten years of age, for 
which he was to give the large sum of $2,000. Raper 
drew an order of the same date upon William H. Thomas, 
who lived at the city of Washington, for that amount. 
Upon its presentment on the 29th of April succeeding, 
Thomas declined paying it. In the written agreement 
between the parties, it was stipulated, that, if Raper 
would by any means enable the plaintiff Love to recover 
the sum of $2,000 from Thomas, the negroes should be 
his; if not, that the sale should be void and of no effect. 
That is, as we understand it, if he should furnish Love 
with evidence sufficient to compel Thomas to pay it, the 
sale should be valid. The agreement is evidently drawn 
by one little conversant with legal proceedings, and we 
are in no manner sure we have put upon it a proper con- 
struction. If so,the sale became absolute, and the legal 
title to the negroes vested in the defendant, by the subse- 
quent laches of the plaintiff, as every thing had been 
done by the defendant which it was necessary for him to 
do. But the plaintiff says the order was not paid by 
Thomas, who had no funds of the defendant, wherewith 
to discharge it, and that it was received by him condi- 
tionally. All this is true, as admitted by the defendant, 
except as to the want of funds by Thomas. The enquiry 
remains, whether, under the fact disclosed in the bill and 
answers, the defendant has not a right to consider the 
bill of exchange, which was the price of the negroes, as 
paid, and, so, the conditional sale become absolute. 
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Thomas was the agent of Raper to receive, from the 
Government of the United States, moneys due to him; 
and the written agreement states, that the fund, upon 
which the order was drawn was “ part of an amount of 
money received by Wm. H. Thomas. from the United 
States” for Raper. The bill charges that Thomas re- 
fused to accept the bill, because he had no funds of Ra- 
per’s in his hands. The endorsement of Mr. Clingman 
upon the order, which is by the plaintiff made a part of 
his bill, simply states that he declined paying it, without 
assigning any reason, and the answer avers that he had 
ample funds of the defendant in his hands. It was the 
duty of the plaintiff, as soon as he could, conveniently 
after receiving the order, to have it presented to Thomas 
for his acceptance, and upon his refusal to do so, it being 
a foreign bill, to have it protested, and within a reasona- 
ble time to notify the drawer, and that he looked to him 
for the payment of it. This is said to be a part of the 
constitution of a foreign bill, that is, according to the law 
merchant, it is a part of the contract, Chitty on Bills 
229; and a consequence of a failure to have the bill pro- 
tested, and giving notice in due time to the person entitled 
to object to the want of it, is, that he is discharged from 
his liability on it, Chitty 248. Austin v. Rodman, 1 Hawks 
194. Yancy v. Littlejohn, 2nd Hawks 525. It is not pre- 
tended that the bill was protested, and, as to notice of non- 
acceptance, the plaintiff charges, that, shortly after the 
refusal of Thomas he gave Raper notice—within what time 
he doesnot state. The answeralleges that notice was not 
given until the Spring or Fall Term, 1846, of Cherokee Su- 
perior Court, two years after the order wasdrawn. If this 
be so, and for the purposes of our present enquiry we must 
consider it true, then, most unquestionably, the plaintiff 
has by his laches discharged the defendant, Raper, from 
all liability on the order, and this upon the ground, that, 
by his negligence, he has made the order his own, and 
taken Thomas for his paymaster in the place of Raper ; 
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of this, the non-protesting of the bill is strong evidence. 
By so doing he has made the sale absolute. The answer 
is strengthened by the statement of the bill. It alleges, 
that, shortly after the plaintiff had given notice to the de- 
fendant, he received a letter from Thomas, that he had 
in his hands large claims against the United States in 
behalf of the defendant, which he had no doubt he should 
receive, and when received he would retain a sum suf- 
ficient to pay the order. It was this letter, doubtless, 
which caused the plaintiff to rest so long upon his claim. 
The refusal of Thomas to pay the order entitled the plaintiff 
to rescind the contract, but that he did not desire. The 
price to be given for the negroes was a very large one, 
and he chose to run the risque of getting his money from 
Thomas; in other words, to take him for the debt; and, not 
until Thomas became insolvent, did he notify the defen- 
dant that he was looked to for payment. Having made his 
choice, he must abide by it. All this we gather from the 
bill and answers, and the plaintiff is not entitled to the 
equitable relief he seeks. . 

There is no error in the interlocutory decree appealed 
from. This opinion must be certified to the Court of 


Equity of Haywood County. 


Per Curiam. Ordered accordingly. 
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EPHRAIM M. GREENLEE ve CHARLES McDOWELL. 


An injunction to restrain the execution of a decree in equity cannot be 
granted. 

But, though an injunction cannot issue, the Court of Equity may, upon a 
proper case, supported by affidavits, withdraw any process it has issued, or 
stay an execution by granting a supersedeas. 

When a record of a bill, &c. has been lost and destroyed, the Court has fall 


power to order a copy or the original! bill to be filed. 

A party to a suit is bound by the acts and agreements, made by his counsel 
in the management of his cause. 

A bill of review, to rehear and set aside a decree, upon the ground of newly 
discovered testimony, cannot not be sustained, if it appears, that the tes- 
timony, though unknown to the plaintiff, was known to his attorney, so- 
licitor or agent, in time to have been used, notice to either of them being 
notice to the principal. 

The cases of Reynolds v. Harshaw, 2 Ire. Eq. 196. Harrie vy. McRea, 4 Ire. 
81, and Grice v. Riz, 3 Dev. 62, cited and approved. 


Appeal from the Court of Equity of Burke County, 
upon an interlocutory order dissolving the injunction in 
this case, made at the Spring Term, 1846, his Honor 
Judge Pearson, presiding. 

The plaintiff alleges in his bill, that Charles McDowell 
and Thomas Butler, as administrators of William C. 
Butler, dec’d. filed their bill in equity against him and 
John H. Greenlee, returnable to the Fall term, 1843, of 
the Court of Equity for Burke County; that a copy and 
subpena were served upon him, returnable to the suc- 
ceeding Spring Term, 1844, at which time he appeared, 
and employed as his solicitor, W. J. Alexander, Esquire. 
Time was given him until the Fall Term ensuing to 
file his answer; before which time all the papers 
and most of the records in the suit were lost or de- 
stroyed. - At Fall Term 1844, when he attended to file 
his answer, being informed of the loss or destruction 
of the record of the suit, it was proposed to him to 


‘ 





SUPREME COURT. 





Greenlea v. McDowell. 





suffer a copy of the bill to be filed in the place of 
the original, to which he objected and refused his as- 
sent. By the direction of Mr. Alexander he returned 
home, believing that nothing further could or would be 
done in the cause ; and heard nothing more of it, until 
informed by the sheriff, that he had an execution against 
him, in favor of Charles McDowell alone, for the sum of 
$318 11, upon a decree obtained at Spring Term, 1846, 
of Burke Court of Equity. The plaintiff then states, 
that “ upon examining the records of the Court, he finds 
that, at Spring Term, 1845, a copy of the said bill, certi- 
fied by the former clerk as a true copy, was filed by the 
plaintiff and the case entered on the appearance docket 
of that term—that, at the same time, the following entry 
appears on the docket, to-wit, “ Bill amended by consent of 
parties, by substitution of complainant, copies served and 
answers to be filed at the next Court ;” that the following 
entry was likewise made, upon the copy of the bill filed 
as aforesaid, to-wit, “ By consent of the parties this bill 
amended, by striking out altogether the claims of Butler’s 
administrators and their names, and substituting the name 
of Charles McDowell for the following claims, &c.” At 
the succeeding Fall Term, 1845, the bill was taken pro 
confesso against the defendant, and set for hearing at the 
next term: when a decree was rendered against him for 
$318 11 in favor of the plaintiff, Charles McDowell, and 
was duly enrolled—upon which decree an execution was 
issued. The present plaintiff then avers, that the copy of 
the original bill, with the indorsed amendments, was filed 
at the Spring Term, 1845, and the entries upon the re- 
cords were made without his knowledge or consent, and 
that no copy of the bill, as amended, was ever served 
upon him. He prays, for these reasons, that the decree 
pro confesso may be reviewed, and he be permitted to 
file an answer in the original cause; and that, in the 
mean time, an injunction may issue to restrain the 
collection of the money. 
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The defendant answers, that two bills in equity were 
filed in the Court of Equity for Burke County, at the same 
time, against the present plaintiff, John H. Greenlee, the 
one on behalf of Charles McDowell and Thomas Butler, 
as stated in the plaintiff’s bill, and the other by Charles 
McDowell to recover debts due to him alone ; that copies 
of these bills were served on the defendant, and, at the 
return term, he appeared and employed Mr. Alexander 
to appear as his counsel. Before that time, however, the 
records and papers of the. Court of Equity of Burke 
County had been stolen; and, the Butler claim being 
abandoned, it was agreed by the defendant and his coun- 
sel, that the copy of the Butler bill, which was furnished 
by the defendant, should be amended as set forth in the 
records and as stated and filed in this bill; and, that the 
defendant stated, he had, by mistake, left behind him at 
home the copy of the McDowell bill, which was in all 
respects like to the Butler bill, except as to the claims of 
Batler and those of McDowell. The answer further 
states, that it was expressly agreed between the parties, 
that no other copies should issue ; and that no alteration 
was made in the Butler bill or entries made on the records 
relative thereto, without the express consent of the plain- 
tiff, who was present at the time. 

Upon the coming in of the answer, the injunction pre- 
viously granted, was dissolved and the bill dismissed. 
From this decree the plaintiff appealed. 


Avery, for the plaintiff. 
N. W. Woodfin, for the defendant. 


Nasa, J. The bill is filed to set aside the decree, ob- 
tained by Charles McDowell against the present plaintiff, 
and for an injunction to stay proceedings under it. 

An application to a Court of Equity to restrain its own 
proceedings is certainly a novelty. We are not apprized 
of any precedent for such a bill. The process prayed for 
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The principle, upon which injunctions are granted to stay 
the proceedings of other Courts, is, that, from their or- 
ganization, they cannot take effectual notice of the cir 
cumstances, which render their proceedings wrongful. 
But such is not the case with a Court of Equity. When 
it is called on to injoin its own proceedings, it is asked 
to pronounce, that to be iniquitous and wrong, which it 
has already declared to be right and proper. And when 
it made this latter declaration, it was perfectly compe- 
tent to declare it wrong, if it were so. Reynolds v. Har- 
shaw, 2 Ired. Eq. 196. But, although a Court of Equity 
cannot with propriety be asked to injoin the use of its 
own process, which it has previously granted to execute 
its own orders or decrees, yet a party grieved or supposing 
himself to be so, by its use, is not without redress. The 
Court can, and, upon a proper case made, supported by 
affidavits, will withdraw the process itself, or stay an 
execution by granting a supersedeas. 2 Mad. Ch. 375. 
The bill in this case is called a bill of review; but it 
is not in realityso. It is admitted, there is in the original 
suit no error in law, of which the plaintiff can avail him- 
self in this proceeding, for the bill does not even intimate 
an error in the decree. But the object is, to set aside the 
interlocutory decree, taking the bill in the former suit 
pro confesso, and to allow the plaintiff to file an answer 
toit. The application is made on the ground of surprise. 
If, therefore, the bill and answer are considered as affida- 
vits, upon which the motion is made, do they exhibit such 
a state of facts, as would justify the Court in granting 
the relief asked for? We think not. The plaintiff’s al- 
legation is, that, upon the loss of the records of the former 
suit, a copy of the original bill, properly certified by the 
clerk, was filed without and against his consent; and 
that no copy has been served upon him. He further al- 
legos, that the amendments upon it, and the entries upon 
the record, were made without his knowledge or consent. 
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That the records and papers had been lost or destroyed, 
is stated by the plaintiff; and, in that case, it cannot be 
doubted, that the Court, without or against the will of the 
plaintiff, had full power to order a copy of the original 
bill to be filed. That the copy filed was a correct one is 
not questioned. Harris v. McRea, 4 Ired. 81. But it is 
a sufficient answer to all these grounds of complaint by 
the plaintiff, that the records he sets forth shew that they 
were all done by consent of the parties, and the counter 
allegations of the defendant sustain them. The plaintiff’s 
own statements satisfy us the facts were so. Although 
the plaintiff avers, that the copy of the original bill was 
amended and filed, and the entries on the record made, 
without his knowledge or consent, he no where alleges 
that they were done without the knowledge and consent 
of his counsel. On the contrary, it is in substance ad- 
mitted, by denying his power and authority todoso. Mr. 
Alexander was employed by the plaintiff, as his counsel 
in the case, at the return term ; and it is not alleged, that 
he had been discharged, at the time the transactions took 
place. By his acts and agreement, made in the manage- 
ment of the cause, the plaintiff was bound, Grice v. Riz, 
3 Dev. 64; and by his knowledge also of facts. If this 
were a bill of review to re-hear or set aside the decree, 
upon the ground of newly discovered testimony, it could 
not be sustained, if it appeared, that the testimony, though 
unknown to the plaintiff, was known to his attorney, so- 
licitor or agent, in time to have been used; notice to 
either of them being notice to the principal. 2 Mad. Ch. 
411. Much stronger is the application of the principle 
to the acts of a solicitor, done within the scope of 
his authority in the management of the suit. The plain- 
tiff further alleges, that no copy of the amended bill was 
served upon him. The record shews that it was agreed 
no copy should issue ; and there was a propriety in the 
agreement. For it is alleged by the defendant, in his 
answer, that the copy was furnished by the plaintiff him- 
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self, being the one which had been served on him. The 
answer also avers, that the plaintiff was present, when 
all the transactions took place, of which he now com- 
plains; and that he assented to them all. And we are 
entirely satisfied that such was the fact. 


Per Curiam. Bill dismissed with costs. 


JAMES M. SMITH vs. THOMAS HARKINS & AL. 


After an injunction has been ordered to stand to the hearing, it seems to be 
irregular, in effect to reverse that order, by dissolving the injunction, or 
motion, before the hearing. 

Where an appeal has been taken from a County to a Superior Court of Law, 
a Court of Equity has no right to decide whether the appeal was properly 
allowed or not. That is a question of law, which can only be decided by 
a Court of Law. 

An appeal from an order of the County Court, establishing a road or bridge, 
will lie for any person aggrieved thereby, either as it may affect his 
franchises or other property, or on the ground that he is subject to pay 
taxes in that County. 

The cases of Atkinson v. Foreman, 2 Mur. 55, and Hawkins v. Randolph, 1 
Mur. 118, cited and approved. 


Appeal from an interlocutory order of the Court of 
Equity of Buncombe County, dissolving an injunction 
which had been theretofore granted, made at Spring 
Term, 1846, his Honor Judge Pearson presiding. 

This cause was before the Court in June 1845, and is 
reported 3 Ired. Eq. 613. The decree made on the cir- 
cuit, which continued the injunction to the hearing, was 
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there affirmed and the cause remanded for further pro- 
ceedings. It comes back upon an appeal from a subse- 
quent decree, dissolving the injunction. 

Besides the matters appearing upon the pleadings 
formerly, the following facts appear by a supplemental 
answer, exhibits and a case agreed between the parties. 
In October 1845, the present defendants, with many other 
inhabitants of the County, petitioned the County Court of 
Buncombe to establish a ferry or bridge across the French 
Broad river, at the place mentioned in the pleadings, and 
the persons, who owned the bridge, against which the 
injunction was granted in this cause, tendered it to the 
Court, by way of donation to the public, as a free County 
bridge, and bound themselves by an obligation in the 
penalty of $5000, payable to the Chairman of the Court, 
to keep it in repair for ten years, without any charge on 
the County. 

The plaintiff opposed the application, upon the grounds 
of his previous right to keep a bridge over the river, and 
the sufliciency of his bridge for the convenient passing of 
all persons—so that there was no necessity for a new 
bridge within two miles or a little more. But in March, 
1846, upon hearing the allegations of the parties and 
without other evidence, the County Court made an order 
declaring a bridge necessary at this point and accepting 
from the proprietors that already built, as a donation 
upon the terms above mentioned, and therefore establish- 
ing it as a free bridge, for the passage of all persons, un- 
til that Court should further order. From that order the 
present plaintiff prayed an appeal, which was allowed 
him by the Court ; and it is now pending in the Superior 
Court. 

It is admitted by the parties, that the County Court es- 
tablished a road leading from Asheville towards Haywood 
County and crossing the French Broad at or near the 
point, where the bridge is erected, by a ford, which is at 
all times deep, and frequently too deep to be forded ; and 
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that the river there is so large, deep, and rapid, as to 
render it too burdensome to build a bridge there and keep 
it in repair, by a tax on the inhabitants. 

Upon the original pleadings and these additional facts, 
the counsel for the defendants in April 1846, moved for 
a dissolution of the injunction, and his Honor declared 
his opinion, that the order of the Justices accepting and 
establishing the bridge was conclusive and could not be 
appealed from; and thereupon he dissolved the injunc- 
tion, upon the payment of all the costs by the defendants 
up to that time. But from that decree the plaintiff was 
allowed to appeal to this Court. 


N. W. Woodfin, for the plaintiff. 
Francis, and Edney, for the defendants. 


Rurrm, C. J. After the injunction had been ordered to 
stand to the hearing, it strikes one as irregular, in effect 


to reverse that order before the hearing and on motion. 
But although it be proper to notice the point, we do not 
stop to investigate it, as there appear to the Court to be 
strong objections to the substance of the decree under 
review. 

If there could be an appeal from the order of the 
County Court, that order was vacated by the appeal, and 
the case stood in Equity, as if no such order had been 
made, and the then injunction should have been retained, 
upon the principles of the decision, when the case was 
formerly before this Court. His Honor however held, 
that the jurisdiction of the County Court is exclusive, and 
that there can be no appeal from an order of this kind 
by that Court. We think it was erroneous in the Court 
of Equity to undertake to decide that point, at all, under 
the circumstances of this case; and likewise, that the 
opinion given on the question of jurisdiction was, in it- 
self, erroneous. The question is one respecting the juris- 
diction of two Courts of Law, and is purely a legal ques- 
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tion, and peculiarly fit for the decision of the Courts of 
Law alone. As far as the Judge in Equity had the means 
of forming an opinion from the acts of the legal tribu- 
nals, the order was the subject of appeal: for the County 
Court had granted it, and thus, in form at least, admitted 
its own order and the Superior Court had, thus far, en- 
tertained the appeal. As the point was still sub judice 
at law, the Court of Equity ought not to undertake, before 
hand, to determine, that the Superior Court could not or 
would not entertain the appeal fully, and decide the con- 
troversy on its merits. One may be sure, that the Chan- 
cellor, in England would await the judgment of the law 
Courts upon a question of legal jurisdiction, then pend- 
ing in those Courts, and would not proceed to give relief 
in Equity, upon an assumption, that a higher Court at 
Law had not a jurisdiction, which it was at the time 
exercising. As far as the rights of the parties depended 
in Equity upon that point, the Chancellor would say they 
must abide the decision, that would be made at law, and 
that, until that decision, things must remain as they were, 
without disturbing the state or relation of the parties or 
altering the subject of the controversy. It is true that 
the same Judge sits, with us, on beth the Law and Equity 
side of the Court on the circuit ; and at the first blush it 
may seem immaterial in what form, or in which forum, 
he gave his opinion of the law; and so it would be, if 
his opinion were final. But the right of appeal makes 
an essential difference, and replaces the point upon the 
same ground here, that it rests on in England. If it were 
true, that there lies no appeal from an order for a bridge, 
the obvious method of having a speedy and conclusive 
decision on it, was for the Judge to have ordered these 
defendants to bring on the case at law, on a motion sim- 
ply to dismiss the appeal, as having been imprudently 
granted. He would have granted the motion, and then 
the appellant would have again appealed upon that sin- 
gle question, to this Court; and thus the matter would 
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be conclusively settled—leaving all things, in the interim, 
in statu quo, as they ought to be, and without exposing 
the plaintiff to the illegal encroachments of the defen- 
dants, or what might turn out to be such encroachments, 
in case it should be finally held that the appeal does lie. 
The difference in the two modes of proceeding is obvious 
and important. As this matter has been transacted, that 
is, by the Judge sitting in Equity, deciding that point in 
law, and, on the foundation of that decision, dissolving the 
injunction, which the plaintiff, as the owner and in the 
enjoyment of a franchise, had obtained against the inva- 
sion of it, this plaintiff suffers severely by the liberty al- 
lowed to the defendants actively to violate the franchise, 
before the defendants’ right is established at law, and 
during the whole time required fora decision uponit, For 
it must be remembered, that an appeal from an interlocu- 
tory decree isin the discretion of the Judge on the circuit, 
and moreover, that it does not remove the cause into this 
Court, and these defendants, by the method here taken, may 
have been enabled to keep open their bridge for eighteen 
months, while the correctness of the legal opinion has 
been in review ; and thus in truth the natural order of 
things has been reversed. It ought to have been remem- 
bered, that it might possibly be held by the Court of the 
last resort, that the appeal did lie ; and therefore the de- 
cision on the circuit ought to have been so given, that no 
prejudice could arise from it before a final adjudication 
upon it. It would not only be more conformable to the 
distinct functions of Courts of Law and Equity, but more 
consonant to the justice due the parties, to have the legal 
question decided at law; which could have been ren- 
dered without any intermediate change in the condition 
of things; and we think it was erroneous to have made 
the decree in equity upon that basis, before its correct- 
ness had been duly pronounced at law. This opinion 
would be sufficient to reverse thedecree. But the Court 
likewise holds that the appeal was properly granted, and 
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that the effect of it, in this, as in other cases, was to va- 
cate the order appealed from. 

Under the Act of 1777, it is true, that the jurisdiction 
of the County Court, in laying’out public roads and es- 
tablishing ferries, was exclusive. It concerned the local 
police, and the justices were supposed to be the most 
competent judges of the local necessity. Therefore no 
appeal would lie fromthat Court. Hawkins v. Randolph, 
1 Mur. 118. Atkinson v. Foreman,2 Muar. 55. But that 
led to such abuses and oppressions of individuals, that in 
1813 an act was passed, expressly to give the right of 
appeal “to any person dissatified with the judgment, the 
County Court may pronounce.” These broad words, it is 
insisted for the defendant, should, by construction, be con- 
fined to those persons, to whom, by the previous section, 
the notice of twenty days must be given—namely, the 
persons over whose lands a proposed road is to run, or 
whose ferry is within two miles of the place, at which it 
is proposed to establish another. Rev. St. ch. 4, sec. 2, and 
ch. 104, sec. 283. But that construction cannot be ad- 
mitted, as is very clear; because it would take away an 
appeal in every case of an order for discontinuing a road, 
although plainly within the mischief and the words of 
the act. We suppose, indeed, that a mere stranger, who 
cannot, in any way, be affected by the order, as the in- 
habitant of another State or County, not having lands or 
property within the jurisdiction, can not appeal and 
officiously frustrate a measure, which the authorities and 
all the people of a County desire. But one affected in 
his income and property by an order of this kind is as 
much within the reason of the law, as those persons, who, 
upon the construction of the defendant’s counsel, can ap- 
peal ; and, as the words are large enough to embrace 
him, he can not be excluded. Indeed in respect to roads 
and bridges, there is an interest in every inhabitant of a 
county, who may be required to work on the former, or, 
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by taxation. to contribute to building or repairing the 
latter, which is sufficient to entitle him to an appeal, at 
the risk, it must be remembered, of such costs, as may be 
adjudged against him, if unsuccessful. It is true the act 
does not speak expressly of bridges, as well as ferries. 
But they stand on the same ground of necessity and are 
pretty much identified in other Statutes. By the Act of 
1806, Rev. St. ch. 104, sec. 28, instead of keeping a ferry, 
the proprietors of it may build a bridge, under the same 
right and in the same manner, by which the ferry is 
claimed and held. Upon this ground and on the prin- 
ciple that appeals are favored, this seems te be a case 
clearly within the equity of the act. Besides the bridge, 
when erected, will, strictly speaking, be a part of 
the highway; and, as such, the order for it is the 
subject of appeal. These reasons require a reversal of 
the decree and enable the Court to pronounce it without 
taking into consideration an interesting question, whieh 
would have been presented by the facts, had the opinion 
of the Court been different on the other points. It is 
whether the Court of Equity could interpose and ought 
not to interpose, by injunction, against an order, by which, 
it is admitted, the value of the plaintiff’s property is im- 
paired one-half, until some reasonable compensation be 
made. The statute confers the whole jurisdiction of 
roads, ferries, and bridges, on the County Court, subject, 
of course, to appeal; and therefore it was unquestionably 
competent to that Court, to establish this, as a free bridge. 
But still it is to be enquired, on what terms ought that 
Court to accept and establish the bridge, or rather, on 
what terms, ought the Court of Equity to allow the bridge 
to be opened thus, to the detriment of the plaintiff. The 
point is mentioned, merely that it may be seen, that it 
has not been overlooked nor regarded as of no conse- 
quence, and not for the purpose of deciding or discussing 
it. There is no necessity to do so on this appeal, and we 
do not mean an opinion on it, for we have really formed 
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none. We can only say that there ought to be a plain 
public utility, in the new bridge thus interfering with a 
franchise, previously granted and on which much money 
has been spent, to justify its establishment, on any terms; 
and the very highest public necessity for it to excuse an 
order for its erection, without compensation, if any thing 
can excuse it. But we are relieved from the further in- 
vestigation at present, as the whole subject is within the 
control of the Superior Court, on the appeal there pend- 
ing; and we cannot anticipate what case may be made 
before that Court, nor the decision on it, but must suppose 
before hand that it will be legal and just on the other 
grounds. However the Court holds, that the decree must 
be reversed, with costs in this Court, and the cause re- 
manded with directions to continue the injunction to the 
hearing. 


Per Curiam. Ordered accordingly. 





SUPREME COURT. 


SAMUEL FROST vs. HUGH REYNOLDS & AL. 


The interest of a vendee of land, where the contract rests in articles for a 
conveyance, when the parchase money shall have been paid, is not the 
subject of sale under execution at law, while the purchase money, or any 
part of it remains unpaid. 

After the payment of the price, it may be sold as a trust estate, within the 
Act of 1812. 

Where a creditor seeks to subject to the satisfaction of his debt an equitable 
interest of his debtor, the assigament of such interest before the filing of 
the bill, bona fide and for a valuable consideration, will bar the creditor. 

Before the creditor can resort to this Court for relief against the equitable 
interest of his debtor, not subject to his execution at law, he must shew a 
jadgment at law, a fieri facias and a return of nulla bona. 

He cannot have relief upon the mere ground, that he had by mistake bought 
property at execution sale and discovered afterwards, that the estate of the 
debtor, did not pass by such sale. He must first establish his claim at law, 
under the Act of 1807. Rev St. ch. 45. 

The cases of Hendersonv. Hoke, 1 D. and B. Eq. 119, Thorpe v. Ricks, 1 
D. and B. 613, Pool v. Glover, 2 Ired. 129, Harrison v. Battle, 1 Dev. Eq. 
537, McKay v. Williams, 1 D. and B. Eq. 398, and Brown v. Long, 1 
Ired. Eq. 190, cited and approved. 


Cause transmitted by consent from the Court of Equity 
of Davie County, at the Spring Term, 1847. 

The following case was presented by the pleadings and 
proofs. 

On the 12th September, 1837, the defendant, Boon 
Frost, contracted to purchase from Archibald G. Carter 
a lot in the town of Mocksville, at the price of $100, paya- 
ble in twelve months, with interest from the time of con- 
tract ; and he gave his sealed note to Carter therefor, and, 
at the same time, he took a covenant from Carter, to con- 
vey to him in fee, upon the payment of the purchase 
money. Boon Frost went into possession of the lot im- 
mediately and built a house, and made other improve- 
ments thereon, and made some small payments to Carter 
upon his note. In 1841, several judgments were taken 
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against said Frost before Justices of the Peace; that is 
to say, one in favor of McRorie and Dusenbury, for 
$38 53; one for Bingham and Howard, for $48 91; one 
for R. and J. Gowan, for $49 08, besides interest and 
costs; and also three judgments in favor of the present - 
plaintiff, Samuel Frost, one for the sum of $100, with in- 
terest from June 8th, 1841, and costs; one for $42 31, 
with interest from the same day and costs ; and the other 
for $100, with interest as aforesaid, and costs. Execu- 
tions issued on all those judgments, on which were re- 
turns, that no other property of the defendant was to be 
found, except the said Jot, and then a levy on that lot ; 
and thereupon the County Court ordered the sale thereof 
under writs of venditioni exponas; and in May 1842 the 
Sheriff offered the lot for sale, and the plaintiff became 
the purchaser at the price of $250. That sum was ap- 
plied by the Sheriff to the satisfaction of the principal, 
interest and costs, on the executions of McRorie and 
Dusenbury, Bingham and Howard, and R. and J. Gowan ; 
which left a balance of $94 72, applicable to the judg- 
ments of the plaintiff, and which was applied thereto as 
follows, viz: $66 08, in discharge of the judgment for 
$62 36; $10 07, in discharge of all the other costs; and 
$17 56 asa credit on one of the judgments for $100. 
The Sheriff made a deed to the plaintiff; and he on the 
4th of March, 1843, paid to Carter the sum of $86, for 
the balance in principal and interest of the purchase 
money then remaining due, and requested Carter to make 
him a deed. The latter declined doing so, unless the 
plaintiff would procure and have his covenant cancelled, 
but professed his willingness to convey to any person, 
who might be entitled. 

The plaintiff then filed this bill against Boon Frost, 
Carter, Bingham and Howard, and the other judgment 
creditors, and one Hugh Reynolds; and therein states, 
besides the foregoing facts, that he believed, when he 
made his purchase, and paid the residue of the purchase 
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money to Carter, that the lot was subject to be sold under 
execution, and that he was entitled to a conveyance of 
the legal title from Carter; but that he hath since been 
advised by counsel, that the sale was ineffectual, and that 
he can not callfor aconveyance. The bill further insists, 
that nevertheless, the plaintiff is entitled to the benefit of 
all the judgments which were satisfied out of the proceeds 
of the sale, as the substitute of those creditors, and to 
have the same, as well as the amount of his own three 
judgments, and the sum paid to Carter, paid to him 
by Boon Frost, or in default thereof, to have the sum 
raised by a sale of the lots under the directions of the 
Court. 

The bill farther states that with the view of defeating 
the plaintiff’s rights in the premises, the defendant Frost 
assigned, to the other defendant Reynolds, the covenant 
of Carter, without any valuable consideration, and on the 
pretence of paying or securing some old debt from Frost 
to Reynolds; and, that the assignment was made on the 
29th of March, 1843, with a knowledge, by both Frost 
and Reynolds, of the plaintiff’s purchase, and of the pay- 
ment by him to Carter, and that the judgments of the 
plaintiff were unsatisfied. 

The prayer is, that the assignment to Reynolds may 
be declared fraudulent and void, and that Carter may be 
decreed to convey to the plaintiff; or that the sums, 
which the plaintiff paid to the other creditors, and his 
own judgments, and the sum paid to Carter may be de- 
clared liens in this Court on the lot; and that the same 
may be satisfied by a sale of the lot, if not otherwise paid 
by the defendants Frost and Reynolds. 

Reynolds and Frost answer, that, after the knowledge 
of the plaintiff’s purchase, the latter assigned Carter’s 
covenant to the former: who took it for the purpose, as 
they state, of securing a debt, which Boon Frost owed 
him of about $60, on a bond, and $76 12 1-2 on account ; 
as they were advised that the plaintiff gained nothing by 
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his purchase, and this was the only means he had of se- 
curing this debt. Reynolds further states, that the plain- 
tiff paid Carter the residue of the purchase money offi- 
ciously, and with a knowledge of the assignment to him, 
Reynolds, and he insists, therefore, that he cannot claim 
it against the lot. These defendants however, have taken 
no proofs in support of their answer. Carter submits to a 
conveyance under the directions of the Court, and the 
other defendants, the execution creditors, allowed the bill 
to be taken as confessed against them. 


No counsel for the plaintiff. 
Iredell, for the defendants. 


Rurrm, C.J. The interest of a vendee of land, where 
the contract rests in articles for a conveyance, when the 
purchase money shall have been paid, is not the subject 


of sale under execution at law, while the purchase money, 
or any part, remains unpaid. After the payment of the 
price, it was held in Henderson v. Hoke, 1 Dev. and Bat. 
Eq. 119, that it may be sold as a trust estate, within the 
Act of 1812. But until payment there is not a pure trust 
for the vendee, upon the sale and conveyance of which, 
it was the purpose to displace the legal estate. Neither 
is it an equity of redemption, properly speaking. It is 
true that the legal estate is regarded, in equity, as being 
retained by the vendor as a security for the purchase 
money ; but still it is not a security of the character of a 
mortgage, upon which an equity of redemption arises, 
There is no loan of money—no previous property in the 
vendor, which he, as a mortgagor, is to redeem ; but the 
security is for the price of the land bargained for, and 
the right of the vendee is to a specific performance of an 
executory contract. There has been no instance yet, in 
which this interest was held to be saleable, under the 
Act of 1812, either as a trust, or an equity of redemption; 
nor any principle laid down, as far as we remember, from 
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which that could be adduced. And we do not feel at 
liberty to carry the Act beyond its words, except in such 
cases as Thorpe v. Ricks, 1 Dev. and Bat. 613. Pool v. 
Glover, 2 Ired. 129, and Harrison v. Battle, 1 Dev. Eq. 
537, in which the Court was unavoidably compelled to 
go beyond the literal terms of the Act, in order to prevent 
its evasion and the defeating of its plain purpose by a 
debtor, who, instead of using a proper mortgage by a 
conveyance on conditions, upon which an equity of re- 
demption, technically, would arise, substitutes therefor 
a species of conveyance, which has grown into common 
use as a security for debt, under the name of deeds of 
trusts, and is substantially a mortgage with a power of 
sale. In that case the Court was obliged to hold, that the 
resulting rust was in the nature of an equity of redemp- 
tion, and therefore within the second section of the Act 
of 1812. But that reason does not apply to the rights of 
vendor and vendee under articles, which was not a case 
within the contemplation of the legislature, or within the 
mischief then to be redressed, as that is not a usual mode 
for debtors to give a security for their debts, but only con- 
tains the terms of the contract of sale, upon the obser- 
vance of which, by the parties respectively, each of them 
may entitle himself to a decree for a specific performance. 
It is only when the whole purchase money has been paid, 
that the interest of the vendee may be taken on execu- 
tion, and then it is not as an equity of redemption, but as 
@ pure trust under the first sectionof the Act. The Court, 
therefore, holds, that the plaintiff gained no title under 
his purchase of the lot, nor any right, which can enable 
him to call for a conveyance, to his own use, from Carter 
upon the payment of the purchase money to him. 

The bill however seeks other relief, and of a different 
character. It is that the debt to Carter, and all the judg- 
ments against Boon and Frost, as well as those that were 
satisfied by the sale, as those remaining due to the plain- 
tiff, may be declared liens on the premises, and a sale 
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decreed for their satisfaction, and that the plaintiff may 
be substituted for Carter, and the other judgment credi- 
tors, and receive all those sums to his own use. 

In opposition to this claim of the plaintiff, the defen-- 
dant Reynolds, in the first place, sets up the assignment 
to himself prior to the filing of the bill, and that would 
be an effectual bar to relief, in respect of the judgments, 
if the assignment were for valuable consideration, and 
bona fide. For,as the executions did not bind the premi- 
ses, the creditor could create a lien only by filing their 
bill to charge this property ; and an assignee before that 
holds, Harrison v. Battle, 1 Dev. Eq. 537. McKay v. 
Williams, 1 Dev. and Bat. Eq. 398. But of course a frau- 
dulent assignment, made to defeat the judgments, or 
without consideration, as was mentioned in the case Jast 
cited, forms no impediment to the. relief. Of that cbar- 
acter the Court must deem the assignment here. As far 
as can be seen upon the evidence, the defendant Frost 
owed nothing to the other defendant Reynolds. The 
answer states, that he owed him $60 on a bond, and also 
$76 14 on an account. But the bond has not been pro- 
duced, nor any proof given that it ever existed. An ac- 
count for $76 14 was exhibited with the answer; but 
there is no evidence to substantiate its truth ; and besides 
it is actually receipted in full under the date of Janaary 
20th, 1841, more than two years before the assignment 
to Reynolds. There must, therefore, be a declaration, 
that Reynolds did not take his assignment, to secure -or 
satisfy the debts mentioned in his answer, nor upon any 
valuable consideration, but that the same is fraudulent 
against the creditors of Boon Frost. This leaves the 
plaintiff’s case to stand upon his rights or against the de- 
fendant Frost himself. His claims are of three kinds, 
and it will be proper to consider each by itself. ; 

As a creditor by his own two judgments, one of which 
he alleged to be altogether due, and of the other nearly 
the whole, the plaintiff is entitled, upon settled princi- 
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ples, to satisfaction, or to the lot, as the equitable pro- 
perty of his debtor. McKay v. Williams, 1 Dev. and 
Bat. Eq. 398. Brown v. Long, | Ired. Eq. 190. It is ad- 
mitted, that the debtor has no other property out of which 
satisfaction can be had, and the executions have been 
returned nulla bona, except as to these premises; and the 
Court has already said, they were not subject to executions. 

But the claim upon the satisfied judgments stands upon 
a different ground. The plaintiff does not come into 
Court as the purchaser of these judgments, and seek. to 
set them up as subsisting judgments. On the contrary, 
he admits they are satisfied by the return of that fact on 
the executions, and the payment of the debts to the exeeus 
tors bythe Sheriff. But he says, they were satisfied with 
his money, which under a mistake he paid as the price 
of this lot, which the Sheriff had not authority to sell; 
and therefore, that he ought to be substituted for the exe- 
cution creditors, and be allowed to set up the judgments 
again in this Court, or, at all events, to claim the sum he 
paid, as a debt against Boon Frost, and have a decree 
for satisfaction out of the premises. But the Court is of 
opinion, that in neither aspect is he entitled to relief at 
present. 

This Court cannot set up the satisfied judgments again 
for the purpose of charging the debtor's equitable pre- 
perty. They are extinguished at law by payment in due 
course of law, obtained by selling the debtor’s property, 
or a piece of land as the debtor’s legal property; and we 
are not aware of any principle, on which equity can: put 
them-on foot again for the benefit of any person. Cer- 
tainly it could net be done at the instance of the creditors 
in those judgments; as they are satisfied, and that not 
in-a way, that will not amount to payment at law, be- 
cause of the officious act of a stranger, but out of the 
land regularly offered for sale under the executions as 
the. legal estate of the debtor. For the like reason, it 
cannot be done-at the instance of the purchaser at the 
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execution sale. Confining ourselves to the facts in this 
case, it is to be remarked, that the Sheriff did not profess 
to sell the precise interest of Boon Frost in this lot, as 
that of a vendee by articles, or as a tfust, or an equity 
of redemption; but his sale and conveyance were of the 
lot itself in fee, as the legal estate of the defendant. 
The act of the Sheriff, then, purported to be within the 
scope of his authority; and consequently the contract 
of purchase was binding on the plaintiff, and he was 
obliged to pay his bid, although his title to the lot should 
prove defective ; as every purchaser at Sheriff’s sale gets 
only the title of the defendant in execution, and buys at 
therisk of getting none. Pool v. Glover, 2 Ired 129. For, 
as he is entitled to a conveyance from the Sheriff for the 
most inadequate price, so he must fulfil his part of the 
contract, though he may not get what he hoped for. 
There is no precedent for relief in equity to a purchaser 
at Sheriff’s sale, against the defendant in execution, upon 
the ground of a defect of title, where there was no fraud, 
neither upon the proper and original rights of the pur- 
chaser, nor by substitution to those of the creditors. 
There cannot be, for the purchaser always gets what he 
thought, or ought to have thought, he would get; that 
is to say, the debtor’s estate, whatever it might chancc 
to be. The plaintiff’s contract was for the land, or the 
supposed title of Frost to the land; and it was not, in 
form or in substance, a purchase of the judgments, but a 
legal payment of them, which was to extinguish them ; 
and, consequently, the plaintiff could not claim an assign- 
ment of them, so as to make them enure to his benefit in 
a Court of Equity. Then, if the plaintiff claim to be re- 
lieved upon the ground, that he got no title to the land, 
and that, the condition failing, he paid the money to the 
debtor’s use ; the answer is, that a very just claim arises 
upon those facts, but that it is not one, within this juris- 
diction, and in the state in which the claim is. Before 
the Act of 1807, Rev. St. ch. 45, there was no legal 
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remedy for a purchaser, when the property was not in 
the defendant in execution ; because, as before said, he 
purchased at his risk. Equity did not undertake to sup- 
ply that deficiency in the Jaw; for it was a question of 
pure legal policy and right, and there was no ground, on 
which the Court of Equity could interpose, and it was 
never done. It was, however, considered for the benefit 
of the debtor and but just to the purchaser, that the sale 
of the sheriff should be deemed so far the sale of the de- 
fendant himself, as to make the latter liable for the title, 
and upon a total defeat of property in the things sold, 
Jiable for the sum paid by the purchaser and interest 
thereon ; and accordingly the statute gives an action on 
the case for the recovery thereof. The plaintiff has, by 
the Act, an adequate legal remedy, and therefore cannot 
sue in Equity. If, indeed, there ever had been a jurisdic- 
tiow of this subject in this Court, it would not be ousted 
by a concurrent jurisdiction, merely, being created at law. 
But there never was such a jurisdiction in any Court, un- 
til that conferred in 1807, and that is restricted to the ac- 
tion at law against the debtor and is fully adequate. It 
is true that here the plaintiff does net ask to change the 
jurisdiction, simply for the purpose of having a personal 
decree for the money, but he seeks satisfaction out of the 
equitable property of the debtor, upon the ground that he 
is insolvent and has no legal property that can be found. 
But as the demand is a legal one, namely, for the money 
paid for the lot, to which there was no title, it is indispen- 
sable te a bill for satisfaction here, that the plaintiff 
should have brought his action at law, in the first instance, 
te establish his demand, and issued a flert facias, so as 
to shew, that satisfaction could then in no other manner 
be had. Brown v. Long, 1 Ire. Eq. 190. Hendrioks v. 
Robinson, 2 Johns. C. C, 806. 

With respect to the residue of the purchase money due 
to Carter, the plaintiff is clearly entitled te reliof. The 
plaintiff was a stranger to the contract between Carter 
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and B. Frost, and the advance of money by the plaintiff 
did not (as the payment of the purchase money in the 
other cases to the sheriff did) operate as the payment of 
the debt to Carter and extinguish it; but in good con- 
science, it entitles the plaintiff to call on Carter to do 
every act necessary to secure him in that sum, as by as- 
signing to him Foot’s bond, and conveying the legal title 
of the lot to him, if necessary to enforce the payment of 
the residue of the purchase money to the plaintiff. He is 
strictly the equitable purchaser and assignee of all Car- 
ter’s rights, and the right to the money entitles him to 
insist that the lot should be declared a security to him 
for it. 

It must be declared, therefore, that the plaintiff is en- 
titled to have the sums due to him, in respect of the 
residue of the purchase money and interest thereon, and 
also in respect of his two judgments against Boon Frost 
for $100 each, and his costs in this suit, raised by a sale 
of the premises, if not paid without a sale by the defen- 
dants, Frost and Reynolds, or one of them, within a rea- 
sonable time ; and it must be referred to the clerk to in- 
quire what is due to the plaintiff upon his said demands. 








Pz Curiam. Decree accordingly. 








AGENT AND PRINCI- 
PAL. 


1. It is a well established: 


principle in Equity, that 
an agent cannot make 
himself an adverse party ‘ 
to his principal, while the 
agency continues; he can 
neither make himself a 
purchaser,when employed { 
to sell, nor, if employed to 
— can he make 

imself the seller. In both 
eases, he is but a trustee 
for his principal. Deep 
River Gold Mining Com- 
pany v. Foz, 61 


2. But the rule applies only} 1 


to agents, who are relied 
upon for counsel and di- 
rection, and whose em- 
ployment is rather a trust 
than a service; and not to 
those, who are merely em- 
ployed as instruments, in’ 


1 


the performance of some 
appointed service. bid. 


APPEAL. 


An appeal from an order of 


the County Court, estab- 
lishing a@ road or bridge, 
will lie for any person 
aggrieved thereby, either 
as it may affect his fran- 
chises or other property, 
or on the ground that he 
is subject to pay taxes in 
that county. Smith v. 
Hawkins, 486 


BILL AND ANSWER. 
. A general allegation in 


a bill, specifying no facts 
upon which it is founded, 
requires no answer ; or, 
at most, a general denial 
in the answer is sufficient 
Cowles v. 

105 


to meet it. 
Carter, 
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2. A Bill should contain a? 


statement of the title of 
the plaintiff and defen- 


may shew the titles claim- 
ed by the parties, without 
looking for it in the evi- 
dence alone. Humphries 
v. Tate, 220 
. When a defendant asks 
the Court to act on his 
answer as he does, when 
he moves to dissolve an 
injunction, it is not suff- 
cient that he should make 
an answer, which merely 
does not admit the ground 
of the plaintiff’s equity, 
but it must set forth a full 
and fair discovery of all 
the matters within his 
knowledge or in his pow- 
er to discover, and then 
denythe material grounds, 
upon which the plain- 
tiff’s equity is founded. 
Thompson v. Mills, 390 
. An answer, that is eva- ‘ 
sive, that declines admit- ' 
ting or denying a fact 
positively, when it is in 
the party’s power, if he 
will, to obtain informa- 
tion, that will enable him 
to admit or deny the fact; 
and, much more, an an- 
swer, that keeps back in- 
formation that is possess- ‘ 
ed by a party upon a ma- 
terial fact,on the pretence, 
that the defendant cannot 
give the information with 
all the minuteness of 
which the subject is sus- 
ceptible, such an answer 


person, who makes it, to 
any favor. Ibid. 


CONTRACTS. 


L. Two brothers proved the 


will of their father in 
common form. After- 
wards, this probate was 
set aside at the instance 
of the widow, and an is- 
sue of devisavit vel non 
was made up. While 
this was pending. one of 
the sons, acting for the 
other, as he alleged, as 
well as for himself, en- 
tered into a written com- 
mage ~—- the widow, 
which the property 
me agreed to be divided 
in a particular manner. 
Both the sons took the 
roperty assigned to them 
y the compromise and 
held it for eleven years, 
Held, that after this act 
and long acquiescence, 
they cannot now repudi- 
ate the compromise and 
be permitted to claim un- 
der the provisions of the 
will. Washburn v. Wash- 
burn, 306 


2, Our Act of Assembly, 


Rev. Stat. ch. 50, sec. 8, 
which makes void all con- 
tracts for the sale of 
slaves not reduced to wri- 
ting and si , does not 
require, when the con- 
tract is by an agent, that 
it should be signed by the 
principal or by the agent 
in the name of the princi- 
. Dbid. 


ought not to entitle the! 3, PAlthough equity does not 
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interfere with the legal 
operation of instruments, 


merely upon the want 68. 


of consideration, where 
there is no fraud nor im- 
position, but leaves the 

ies to the law; it will, 
yet, not afford relief upon 
a voluntary executory 
contract, which passed 
nothing and created no 
right at law. Equity in 
such a case does not act 
for a mere volunteer, but 
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the several things stated 
in the condition. bid. 
Wherever a written con- 
tract contains, by mistake, 
less than the parties inten- 
ded, or more, and the mis- 
take is clearly established, 
a Court’of Equity will re- 
form it, so as to make it 
conform to the precise in- 
tentions of the parties. 
Braddy v. Parker, 430 


CORPORATION. 


only for a real purchaser} A corporation can only sue 


at afair price. Medley v. 
Mask, 339 
. The mere general,formal 
words in a deed of assign- 
nent, declaring that the 
assignor had been fully 
paid and satisfied, are not 
conclusive evidence that 
any consideration has 


been paid, much less an) A 


adequate consideration. 
_ Ibid. 
nal- 
rown, 
399 

. A penalty limits the sum 
which may be recovered 
in an action of debt for 
a breach of a contract. 
Ibid. 

. The party who claims 
for the breach of a con- 
tract is not restricted to 
his legal remedy by an 
action for the penalty, 
but may claim an execu- 
tion of the contract, as it 
is understood in a Court 
of Equity; that is, as a 
stipulation, without refer- 
ence to the penalty, to do 


. Equity disregards 
ties. Gordon v. 


or be sued in its co 

name, unless the act of 
incorporation enables it 
to come into Court in the 
name of any other person, 
as its President, Cashier, 
&c Mauney v. Motz, 195 


COSTS. 
laintiff in a Court of 
i guity is bound to give 
security for costs, in the 
same manner as a plain- 
tiffin a suit at law. re 
v. Banner, 293 


DEED. 


If there be two clauses in a 


deed, repugnant or con- 
tradictory to each other, 
the first shall stand and 
the other be rejected. 
Wheeler v. Wheeler, 210 


DEPOSITIONS. 
A notice to take a num- 
ber of depositions, on the 
Ist, 2d, 3rd, 4th, 5th, 6th, 
7th, 8th, 9th and 10th, of 
a particular month, does 
not, of itself, furnish a 
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ground for suppressing the ' 
depositions. Kea v. Robe~: 
son, 427} 


INDEX. 


renders the party’s claim 
more specific. Johnston v. 
Shelton, 85 


. Where, under this notice, ) 2. But if the entry be not so 


the plaintiff took twenty- ‘ 
six Sepecitions on the Ist 
and 2nd of that month, ) 
and the only one of the} 
defendants, who com-? 
plained, was present on} 
‘those days, there can be} 
no reason whatever for ‘ 
suppressing those deposi- : 


explicit, as to give reason- 
able notice to a second 
enterer of the first appro- 
priation, and the same 
land is entered again, be- 
fore a survey on the first 
entry, equity will not de- 
prive the second enterer 
of his title. Ibid. 


tions on the ground of the! 3. An entry of “640 acres of 


indefiniteness of the no-‘ 
tice. bid. 


DETINUE, ACTION OF. 
Though, in an action of 
detinue for slaves, juries 
generally and properly, 
when their verdict is for 5 


the plaintiff, find the value 
of the property higher > 
than it really is, in order 
to enforce the delivery of 
the slaves; yet, that is; 
not the case, where it is)1. One, the title of whose 


known that the e bieeeett 
cannot discharge himself 
by a delivery, as if the 
slaves be dead or owned 
by another person. Mur- 
phy v. Moore, 118 


? 
Q 
DEVISES. ) 

See Lecactzs, &c. 
DOWER. 

See Winow. 

¢ 

ENTRY. ; 

. A vague entry of lands is ; 
not absolutely void, but} 


the defeet may be sup. 
plied by a survey, which 


land, beginning on the 
line dividing the Counties 
of Haywood and Macon, 
at a point at or near 
Lowe’s Bear-pen, on the 
Hogback Mountain, and 
running various courses 
for complement,” is, in it- 
self, too vague and in- 
definite Ibid. 


EVIDENCE. 


land, as alleged by acredi- 
tor, has been sold by this 
creditor at execution sale, 
is an incompetent witness 
in a suit between other 
parties, to prove that the 
title was really in him. 
Quinn v. Rippey, 181 


2. In a suit in Equity to re- 


cover upon a lost bond, 
when the answer denies 
that there was a bond, the 
same degree of proof is 
requisite,which a Court of 
law would call for, to be 
laid before the jury upon 
non est factum pleaded to 
a declaration on a lost 
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bond. Morrison v. Mea-? 
cham, 381 } 

. As the declaration would 
have been to aver the 
sealing of the obliga- 
tion, and identify it by its 
date, day of payment and 
the sum mentioned in it, 
so the proof would have 
to come up to that descrip- 
tion. Ibid. 


EXECUTIONS. | 
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conveyance,when the pur- 
chase money shall have 
been paid, is not the sub- 
ject of sale under execu- 
tion at law, while the pur- 
chase money, or any part 
of it, remains unpaid. 
Frost v. Reynolds, 494 


6. After the payment of the 


price, it may be sold as a 
trust estate, within the 
Act of 1812. Ibid. 


. Where a series of execu-) EXECUTORS AND AD- 


tions issue on the same 


MINISTRATORS. 


judgment, and have been{ 1. An executor, like other 


bona fide acted on, the 
last of them relates to the 
teste of the first and binds 
the property of the de- 
fendant from that time. 
Spencer v. Hawkins, 288? 


. But where the original,‘ 2 


or any intermediate writ ; 


of execution, never was? 
delivered to the sheriff, 
the lien is not carried back 
beyond the one on which } 
the sheriffacted. Jbid. ~ 
. Where an original fi. fa. 


issues to one county, and) 3. 


an alias to another, a sale 
by the defendant of his; 
property situated in the 
latter, while the fi. fa. 
was in the bands of the 
sheriff of the former, is 
good. Ibid. 

. Where an_ execution, 
though made out, does not 
appear to have been is- 
sued by the clerk, it cre- 
ates no lien. Ibid. 


. The interest of a vendee? 4. 


of land, where the con- 
tract rests in articles for a 


trustees, is not to be held 
liable, as insurers, or for 
any thing but mala fides, 
or want of reasonable 
diligence. Beall vy. Dar- 
den, 76 

Where an administrator 
or executor delays an un- 
reasonable time, as, for 
instance, three years, to 
sell slaves, and they are 
then lost, he is answera- 
ble for them as assets to 
the creditors. Ibid. 

And where an adminis- 
trator or executor is guil- 
ty of gross neglect, in suf- 
fering slaves to remain 
with an improper person, 
as bailee, for along period, 
and the slaves are sold by 
such bailee, so that they 
are lost to the estate, the 
executor or administrator 
will be answerable for 
their value to the next of 
kin. Ibid. 

Where a creditor, on the 
trial of a suit at law a- 
gainst an administrator, 
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relied upon his account of { 


sales, as evidence of the? 
assets in his hands, and af- ; 
terwards discovered that 
the account was not cor- 
rect, because the adminis- 
trator, through an agent. 
who was returned as the 
purchaser of a large a- 
mount of property, had 
in fact bought the pro- 
perty himself at an un- 
der value: Held, that 
though the creditor might 
have called upon the ad- { 
ministrator in equity, in ‘ 
the first instance, for an? 
account of the assets, or‘ 
might have filed a bill for 
a discovery, during the ; 

ndency of the suit at 
sony yet, having elected 
1o pursue his remedy at‘ 
law, he is bound by the? 
verdict in such suit, un-§ 
less he can shew that the’ 


| 
| 
) 


administrator had fraudu-} 9. 


lently deceived him, by; 
wilful misrepresentations 
of the state of the assets. 
Wilson v. Leigh, 97} 
. Where the deceased had | 
a residence in this State, 
a grant of administration ¢ 
on his estate, by the Court; 
of any other County than 
that in which he resided, 
is absolutely void. John- 
son v. Corpening, 2165 
. Where an executor is in 
possession of a sum of? 
money, to which his tes-‘ 
tator was entitled for thes 
life of another, who is still 
living, a Court of Equity } 
will not compel the exec- © 


7 
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utor to give security for 
the payment of the amount 
at the expiration of the 
life-interest, unless he be 
insolvent or in failing cir- 
cumstances, or, from some 
other good cause, there is 
reason to fear the money 
will be lost. Drumright 
v. Jones, 253 
An executor cannot take 
land in the payment of 
debts due to his testator, 
and his purchases are on 
his own account, unless at 
the election of those en- 
titled to the estate. Weir 
v. Humphries, 264 
Until the partiesso elect to 
take the land,the executor 
is chargeable for the price 
given for the land, or the 
land itself would, in a 
Court of Equity, have the 
character of personalty. 
Ibid. 
In the case of an execu- 
tor, if the person who 
takes a security from him, 
knows that the executor 
is raising money on it, for 
purposes not connected 
with the affairs of the es- 
tate, and more especially 
when the executor uses 
the testator’s effects to pay 
his own antecedent debt 
to that person himself, it 
is deemed an act of con- 
certed fraud between the 
two, and the owners of 
the property have a right 
to re-claim it. zum v. 
n, 261 


10. Where an administrator 


files a bill to recover hack 
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a chose itt action, which} 

he had assigned before : 

administration was grant- 
ed to him, when it ap- 
pears that ‘there was no 
creditor of the intestate 
and that the next of kin 
had assented to the con- 
tract of assignment, a 
Court of Equity will grant 
him norelief. Filhour v. 

Gibson, 455 > 


FRAUDS AND FRAUDU-} 
LENT CONVEYANCES. 
1. A. devised certain pro- 
perty to a trustee, in trust 
to apply the proceeds to 
the maintenance of his; 
gon, and with a proviso 
that no pe of the proper- 
ty should be subject to the 
debts of his said son. 
Held, that this proviso 
was inoperative, and the 
creditors of the son had a 


right to have their claims 


id out of the property. 
Meba ebane v. Mebane, 131 
2. By the use of no terms 

or art can property be 
given to a man, or to ano- 
ther for him, so that he 

—— to enjoy it, 

rive any benefit from 
it, as the interest, or his 
maintenance thereout or 
the like, and at the same } 
time defy his creditors and} 

deny them satiafaction? 6. 

thereout. Ibid. 

. The only manner, 
which pon can be 
excluded, is to =) 
the debtor also from all 
benefit from, or interest ° 


sil 


in the property, by such a 
limitation, upon the con- 

tingency of his bankrupt- 
cy or insolvency, as will 
determine his interest and 
make it go to some other 
person. 


. When property is con- 


veyed by a deed of trust 
to satisfy certain alleged 
debts, and the parties 
stand in a near relation 
to each other, as father 
and son, or brothers, and 
the deed is impeached for 
fraud, it is incumbent on 
the parties to offer some- 
thing more thanthe naked 
bond of the one to the 
other, as evidence of the 
alleged indebtedness, es- 
pecially when the bond is 
followed, immediately af- 
ter its execution, by the 
deed of trust. Hawkins 
v. Alston, 137 


5. And more especially will 


the Court, when a bill is 
filed by a creditor to set 
aside such conveyance, 
refuse to admit the valid- 
ity of the bond so attempt- 
ed to be secured, when 
the parties, being partic- 
ularly interrogated. de- 
cline or refuse to set forth, 
fully and_ sufficiently, 
what was the considera- 
tion of the bond. Jbid. 

A bond may be volunta- 
ry, and such an one, 
though binding between 
the parties, cannot stand 
before other debts arising 
out of contracts for value. 

Ibid. 
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GUARDIAN AND WARD. 








7. A suppression of compe- 
tition atan execution sale ) 
by the vepresentatives of ‘ 
the defendant, that he; 
was buying for the plain- } 
1iff, by means of which } 
he purchased the land of; 
a distressed man for a 

very inadequate price, } 
will authorize a decree} 
for the plaintiff, on a bill 

to redeem the land on; 
paying the sum for which ° 
it was sold, on the ground 

of an undue advantage } 
taken of his necessities, ’ 
and a fraud practised in } 
getting the title in that} 
way, and then claiming ; 
it for his own benefit. . 
Rich v. Marsh, 396 \ 


8. A. purehased at execu-? 3. 


tion sale a tract of land 
belonging to B.; afier- 
wards the same tract of, 
land was set up for sale? 
under another execution > 
against B. posterior in its) 
lien. 
and then bid for the land 
and it was struck off to} 
him. Held, that, in so} 
doing, A. was guilty of no} 
fraud upon B. Markham} 
v. Shannonhouse, 411° 


eee 





}. Whether or not a guar- 
dian is bound to go to 
another State to sue a 
former guardian, who has 
taken off his ward’s pro- 
perty; yet when such 
former guardian has given - 








A. forbid the sale? 4. 
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a guardian bond in this 
State, the subsequent 
guardian is bound to sue 
on that bond to recover 
the value of the property 
so removed; and if he 
neglects to do so, he is an- 
swerable to the ward for 
the amount of the proper- 
ty removed. Horton vy. 
Horton, 54 


. Where a bond is, on its 


face, payable to a guar- 
dian for the benefit of his 
ward, this is prima facie 
notice to one, who takes 
an assignment of it, that 
it is the property of the 
ward and subject to his 
equities. Exum vy. Bow- 
den, 281 
More especially is this 
the ease, where the bond 
is taken in payment of the 
personal debt of the guar- 
dian, and where it is ta- 
ken at an oppressive dis- 
count. Ibid. 

The case of a guardian 
disposing of securities for 
money belonging to his 
ward, is stronger against 
him than that of an exec- 
utor disposing of the as- 
sets of the estate ; for it is 
not so obviously neces- 
sary that the guardian 
should have such a pow- 
er, as that the executor 
should, because infants 
usually come to their pro- 
perty, as the surplus of 
settled estates, and can 
hardly be properly in ar- 
rears to their guardian. 
Ibid. 
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HOTCHPOT. 

Devises of real estate, by a 
parent to a child, are not 
to be brought into hotch- 
pot with land nut disposed 
of by the will, but the land 
descended is to be divided, 
as if that were the whole 
real estate, of which the 
parent had ever been seiz- 
ed. Johnston v.Johnston, 9 


OOS eee eee 


HUSBAND AND WIFE. 
1. Where a wife and her} 3. 


husband turn her land in- 
to money, and she does 
not place her part of the 
money with some indif- 
ferent person for her, and 
as her separate property, 
but suffers the whole to 


the clearest proof is re- 
quisite to rebut the pre- 
sumption that it was paid 
to, and accepted by the 
husband, for himself, and 
not in trust for his wife. 
Temple v. Williams, 39) 
. A. being about to be mar-¢ 
ried, conveyed certain § 
slaves to a trustee, in trust ’ 
for herself and future hus- 
band during their joint 
lives, and, if she survived 
her husband, to her use 
only ; if he survived her, 
then to such person or 
persons as she might be- 
queath them to by will, 
and, if she made no will, 
then to the use of the hus- 
band for life, remainder 
“to use of her next of kin, 


be paid to the ne 
4 


under the statute of dis-? 6. 


tributions.” Held, that A. 
2 
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having died without exe- 
cuting the power, the hus- 
band was only entitled to 
a life estate ; that he was 
not one of her next of kin 
under the statute of distri- 
butions, and the remain- 
der of the slaves, after his 
death, belonged to. her 
nearest relatives of her 
blood, who were such 
next of kin under the stat- 
ute. Petersonv. Webb, 56 
Even if the conveyance 
had been to “her legal re- 
presentatives, according 
to the statute of distribu- 
tions,” the husband could 
not have taken, because 
he is her legal representa- 
tive, jure mariti, and not 
according to the statute. 
Ibid. 

A husband is in Equity 
entitled to slaves, held in 
trust for his wife, (not for 
her separate use,) in the 
same manner as he would, 
at law, have been entitled 
to such as she legally 


owned and he had reduced 
to possession. Beall v. 
Darden, 76 


A husband cannot be de- 
prived of his right to pro- 
perty given to his wife, 
except by clear and un- 
equivocal expressions in 
the deed of gift or devise, 
leaving no _ reasonable 
doubt that the property 
was given to the separate 
use of the wife. Ashcraft 
v. Little, 236 
Where a deed of gift ofa 
negro was made to a mar- 
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gers v. Bumpass, 
. Therefore, where a hus 







ried woman and her chil- , 
dren, (twosons,) and these 
words were added, “ but ‘ 
the said gift to extend to: 
no other person”—Held, 
Dani, 
that these words did not 
create a separate estate 
in the wife, especially as 
they extended equally to 
the gift to the sons, and 
that therefore the husband 
was entitled to the share 
of the negro so given to 
? 
s 


his wife. Ibid. 


. A debt, legacy or distri- 


butive share of the wife‘ 
is under the control of the ¢ 
husband, so far as to em- ; 
power him to release, as- } 


sign or receive them. But $2. 


if,in his lifetime, he neither ? 
releases, conveys nor re- 
ceives her choses in ac- 
tion, but leaves them out 
standing, they belong to‘ 
the surviving wife. Ro-: 
385 > 


band gave his bonds to 
the administrator of the? 
father of the wife, of 
whose estate she was a} 
distributee, for certain} 
purchases he made at the } 
administrator’s sale, and ' 
also for money loaned to{ 
him out of the funds of 


the estate, there being; 4. 


no agreement that these 
were to’be regard’d aspay- 
ments of the distributive 
share of the wife; Held, 
that, after the death of the ‘ 
husband, the wife was en- ’ 
titled to recover the whole ' 
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. dissentiente,‘ |. 


? 
\ 





of her distributive share. 
Thid. 
See Powsrs. 


INJUNCTIONS. 
Courts of Equity should 
be very cautious in grant- 
ing injunctions to stop 
mining operations, be- 
cause such sto e is 
alike opposed te public 
policy, and to the private 
justice due to the party, 
who might ultimately be 
found to be the owner. 
The better course is not 
to prevent the working of 
the mine, but to appoint a 
receiver. ep River 
Gold Min. Co. v. Fox, 61 
A preliminary injunction, 
granted ex parte upon the 
bill alone, should be dis- 
solved, upon an answer 
fully denying the facts, 
upon which the bill raises 
the plaintiff’s equity. 
Cowles vy. Carter, 105 
Where a bill is for relief 
upon the footing, that, as 
a trust, the subject is one 
of equitable cognizance, 
the injunction ought net 
to stay the trial at law, 
but pe the suing out of 
an execution, should the 
plaintiff at law get a judg- 
ment. Justice v. Scott, 108 
Where there are two de- 
fendants in a bill of in- 
junction, and one of them 

answers that he is i 

rant of the facts charged, 
the Court will not hear a 
motion to dissolve the in- 
junction, until the answer 








‘5. Where there was a 
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of the other defendant is 
putin. Councill v. Wal- 
ton, 155 
ub- 
lic sale of lands, where 
the vendor gave notice at 
the sale that there were 
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subp@na should not be 
served on him. Ibid. 


8. An injunction to restrain 


the execution of a decree 
in equity cannot be grant- 
ed. Greenlee v. McDow- 
ell, 481 


doubts as to the title, but; 9. But though an injunction 


that he would give a war- 
ranty deed, being a man 
of undoubted ability to 
answer the warranty, and 
where such deed was ac- } 
cordingly given and the‘ 
purchaser gave his bond 
for the purchase money, 
upon which the vendor 
afterwards obtained judg- 
ment, Held, that the pur- } 
chaser had no right to vn 
injunction against this 
jadgment, that the Court 
of Equity would not look 
into the title, but would, 
leave the purchaser to his 





remedy at law upon the }1. 


warranty. Merriit v. 
Hunt, 406 
. Where a bill of injunc- 
tion is filed to stay the ex- 
ecution of a judgment, it} 
is improper to make the 
clerk, who issues the exe- 


cannot issue, the Court of 
Equity may, upon a pro- 
per case, supported by af- 
davies, withinperantper- 
cess it has issued, or stay 
an execution by grant- 
ing a supersedeas, Ibid. 


10. After an injunction has 


been ordered to stand to 
the hearing, it seems to 
be irregular, in effect to 
reverse that order, by dis- 
solving the injunction, or 
motion, before the hear- 
ing. Smith v. Harkins, 


: 486 
INTEREST. 

Interest, as between ten- 
ants in common, shall on- 
ly be allowed from the 
time of an actual demand 
or from the commence- 
ment of the suit, if no 
previous demand has been 
made. Wagstaff v.Smith, 1 


cution, and the sheriff)2. The general rule for in- 


who has received it, par- 
ties defendant. They are 
mere ministers of the law, 
and have no interest in 
the controversy. Edney 
v. King, 465 
. If the sheriff has no- 
tice of the injunction, it 
is acontempt in him to 
roceed with execution: 


La 


ut to that purpose a no- ( 
tice is sufficient, and a‘ 





terest on accounts in or- 
dinary dealings, is, that it 
is chargeable only after 
an account has been ren- 
dered, so that the ies 
can see which is the 
debtor and what he has 
to pay, unless it be agreed 
otherwise, or the course 
of business shews it to 
have been otherwise un- 
derstood. Holden v. Peace, 

223 
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3. In the case of a co-part- 
nership, without some 
agreement or understand- 
ing to the contrary, in- 
terest is chargeable by 
one partner against ano- 
ther only on the balance ; 
found due from the latter 
at the time of the dissolu- 

tion of the partnership, 
whether that dissolution 
be by death or otherwise, 
and only from and after 
that period. Ibid. 


JURISDICTION. 
. Where an action is‘ 
brought at law for the re- 
covery of negroes, con ; 
veyed by a deed in trust, ' 
which it is alleged was? 
fraudulent in its inception, ) 
the defendant at law may 
avail himself of that ob- 
jection in the suit at law,‘ 


and cannot transfer the { 4. 


jurisdiction to a Court of 
Equity. He can only ap-' 
ply to the Court of Equity 
for adiscovery ofthe facts. 
to be used in the suit at 
law. Justice v. Scott, 108 
. But where a trustee, in 
a deed made nine years 
before, institutes an action 
at law, against a purcha- 
ser under execution a- 
gainst the maker of the 
deed, and the purchaser 
alleges that all the debts 
were paid and the whole 
trast resulted to the debt- 
or ; while the debtor, who 
united in himself the char- 
acter of creditor, by ad- 
ministering upon the es- 
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or 


tate of one of the credit- 
tors secured in the deed, 
says, that a certain debt 
is not paid, and the trustee 
says he does not know 
whether it is or is not paid, 
a Court of Equity will en- 
tertain a bill by the pur- 
chaser, as the most con- 
venient and comprehen- 
sive mode of determining 
the rights of all the par- 
ties. Ibid. 

Where a contract is 
shewn to be grossly a- 
gainst conscience,or gross- 
ly unreasonable, as that 
the price given bore no 
proportion to the real 
value of the property con- 
veyed, this may, with 
other circumstances, au- 
thorize the interference of 
a Court of Equity. Bar- 
net v. Spratt, 171 
Bat where these circum- 
stances are not proved, 
and no complaint is made 
by the party, now alleging 
that he was circumvented, 
for more than twenty 
years after the contract 
wasentered into, the Court 
will not interfere, to set 
aside the contract. Ibid. 


. A Bill of discovery does 


not ask relief, but, gener- 
ally, only seeks the dis- 
covery of facts, resting in 
the knowledge of the de- 
fendant, or of deeds or 
writings in his possession 
or power, in order to mair- 
tain the right or title of 
the party asking it, in 
some suit or proceeding 
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in another Court. Pem- >} 
berton v. Kirk, 178 } 
Where a verdict has been 
recovered at law, the de- 
fendant inthat action can- 
not have relief in Equity, 
upon the ground that he 
can now produce cumula- 
tive proof as to the facts 
on which his defence rest- 
ed atlaw. Ibid. 

. The compromise of a 
doubtful right, fairly en-( 
tered into, with due de- 
liberation, will be  sus- 
tained in a Court of Equi- 
ty. Williams v. Alexan- 
der, 207 
. Legatees, next of kin, 
and creditors of a de- 
ceased person, can only 
file a bill against a debtor 
to the deceased or a 


li i i i i ae 


eee 
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trustee, by charging col- 
lusion between the debtor 
or trustee and the person- ( 
al representatives,or some 
other peculiar circum- 
stances, which give right 
to the legatees, next of 
kin or creditors to bring 
that suit, which the 
personal representative 
might and ought to have 
brought. Nance v. Powell, 
297 
9. Collusion is the usual 
foundation of such a bill, 
and without it, or some 
equivalent ground, as the 
insolvency of the executor 
or the like, it will not lie. 
Ibid. 
10. The facts, on which the 
allegation of collusion, ‘ 
&c. is made, ought to be: 
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stated in the bill, although 
the general allegation 
may be sufficient to pre- 
vent a demurrer, and they 
must be proved on the 
hearing. Ibid. 


11. Legatees, next of kin, 


and creditors of a deceas- 
ed person, cannot bring a 
bill against a debtor to 
the deceased or his trus- 
tee, for the reason, the 
executor could not, or 
that he could not prove 
the case, if the suit was 
brought by himself, but 
could, as a witness, prove 
it for the other parties. 
Ibid. 


12. In a suit to set aside a 


deed, the plaintiff cannot, 
against the statements in 
the answer, responsive 
and directly contradictory 
to the bill, have a decla- 
ration of facts in his favor, 
unless upon very clear 
proof, that the contract, 
as made, was different 
from the representations 
of the answer, and that 
the contents of the deed, 
as written, were conceal- 
ed from, or, at the least, 
unknown to the plaintiff. 
Michael v. Michael, 349 


13. Generally, when a per- 


son makes a deed, who is 
able to read it, the pre- 
sumption is, that he did 
read it ; and, if he did not, 
it is an instance of such 
consummate folly, to act 
upon so blind a confidence, 
in a bargain, where each 
party is supposed to take 
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eare of himself, that it) 
would be dangerous to re- ’ 
lieve, upon the mere; 
ground of a party’s negli- > 
gence to inform himself,‘ 
as he so easily might, of 
what he was doing. Jbid. : 

14. Therefore,commonly,the 
Court ought not to act on; 
the mere ignorance of the ? 
contents of the deed: but) 
there should be evidence } 
of a contrivance in the? 
opposite party to have the > 
instrument drawn wrong } 
and to keep the maker in? 
the dark. bid. 

15, If.a guardian, agent, or $ 
other person, standing in? 
a confidential relation, a- > 
vail himself of informa-? 
tion which his situation ? 
puts him in possession of, ; 
or of the influence, which ¢ 
isthe natural consequence | 
of habitual confidence or > 
authority, to give an un- 
due advantage by getting { 
obligations or conveyan- >? 
ces, Without adequate con- 5 
sideration, a Court of? 
Equity will not permit 
themtostand. The Court 
regards such transactions } 
as extremely dangerous } 
and sets them aside, eX- } 
cept as securities for what } 
may have been done un-?} 
der them. Ibid. ? 

16. But that rule does not; 
apply, where a person { 
claiming an equitable in- ) 
terest in property by an; 
assignment from the fa-‘ 
ther of certain infants, ' 


INDLX. 


of those infants, styling 
himselt their next friend, 
he not being their guar- 
dian nor appointed an a- 
gent by any contract 
or agreement with them. 
Ibid. 

17. A Court of Equity does 
not like to entertain bills 
to perpetuate testimony, 
except in cases of plain 
necessity. Smith y. Tur- 
ner, 433 

18. If the object of a bill is 
to perpetuate the testi- 
mony of witnesses to a 
deed respecting lands, the 
deed must be properly de- 
scribed, and the names of 
the witnesses, who are to 
prove it, be set forth, and 
also the facts, to which 
they are to give evidence, 
be specially stated. Ibid. 

19. Such a bill must shew 
the interest of the plain- 
tiff in the subject, and, in 
stating it, should, though 
succinctly, set it forth 
plainly and with conve- 
nient certainty as to the 
material facts, so that, on 
the bill itself,some certain 
interest in the plaintiff 
shall appear; which, in- 
deed, is sufficient, howev- 
er minute the interest 
may be. Ibid. 

20. In a bill of this kind a 
Court of Equity only as- 
sists a Court of Law by 
preserving _ testimony, 
where the plaintiff’s right 
is purely a legal one. 

Ibid. 


brings a suit in the name $21. Buta Court of Equity will 





23, 
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not entertain a bill to per-, 
tuate testimony, touch-? 
ing a subject of its own } 
jurisdiction, because the 
party can always, though 
in possession, file a bill 
for relief, and the Court 
can, in its discretion, make 
the proper orders upon an 
emergency, for speeding 
the taking of the testimo- 
ny of old, infirm. or remo- 
ving witnesses. Ibid. 
22. If not a lunatic, yet s 
uity will grant the? 
haingift relief, if his mind $ 
was so weak, that he was ( 


the purchaser of the ne- 
groes, either for the ne- 
groes themselves or for 
the price for which they 
were sold. Love v. Raper, 

475 


26. Where an appeal has 


been taken from a County 
to a Superior Court of 
Law, a Court of Equity 
has no right to decide 
whether the appeal was 
properly allowed or not. 
That is a question of law, 
which can only be deci- 
ded by a Court of Law. 
Smith v. Harkins, 486 


unable to guard himself) 27. Where a creditor seeks 


against imposition, or to 
resist importunity, or the; 
use of undue influence, if? 
he has been imposed upon 


by either of these means. } 
Hippy v. Gant, 4435 


ere weakness will not ; 
be sufficient. bid. : 
24. Where there is a legal : 
capacity, there cannot be } 


to subject to the satisfac- 
tion of his debt an equi- 
table interest of his deb- 
tor, the assignment of 
such interest before the 
filing of the bill, bona fide 
and for a valuable consid- 
eration. will bar the cred- 
itor. Frost v. Reynolds, 

494 


an equitable incapacity,; 28. Before the creditor can 


apart from fraud. bid. ; 
25. Where a person re- 
ceives a foreign bill of 
exchange, in payment of 
certain negroes sold, and 
on presentation of the bill 
the drawee refuses to pay, 
and there is no protest for 
non-acceptance nor notice 
to the drawee, nor proof 
that the drawee had no 
funds of the mere in ve 
possession at the time, the 
payee of the bill has by 
is negligence made the 
bill his own, and can have 
no claim in equity against ° 


resort to this Court for re- 
lief against the equitable 
interest of his debtor, not 
subject to his execution 
at law, he must shew a 
judgment at law, a fieri 
facias and a return of 
nulla bona. Ibid. 


29. He cannot have relief 


upon the mere ground, 
that he had by mistake 
bought property at exe- 
cution sale and discover- 
ed afterwards, that the es- 
tate of the debtor, did not 
pass by such sale. He 
must first establish his 
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void. 
sants, 
. To sustain a gift in trust 
by a testator, the trust it- 
self must be valid; and, 
to make it so, it must be 
in favor of such persons, 
natural or artificial, as 
can legally take. Ibid. 
In the case of devises to 
charitable purposes, the 


claim at law, under the , Bridges vy. 
Act of 1807. Rev. Stat : 


c. 45. Ibid. 25 


LEGACIES AND DE- 
VISES. 

I. A bequest of Slaves to 
the American Coloniza- 
tion Society is a valid be- 
quest under the laws of 
this State. Cox vy. Wil- 
liams & all. 15) doctrine of cy. pres. does 

2. A devise that land should } not obtain in this State. 
be sold, and “the proceeds Ibid. 
laid out in building con-:7, A bequest for religious 
venient places of worship,} charity must, inthis State, 
free for the use of all; be to some definite pur- 
Christians, who acknowl { pose, and to some body or 
edge the divinity of Christ ; association of persons, 
and the necessity of a) having a legal existence 
spiritual regeneration,”; and with capacity to take; 
is void for uncertainty.? or, at the least, it must be 
White v. University, 19) to some such body, on 

3. A devise to a religious} which the Legislature 
congregation is valid, if{ shall, within a reasonable 
the Court can see, with? time, confer a capacity to 
certainty, what congrega } take. Ibid. 
tion is intended. Ibid. There is no provision in 

4. A bequest of $1000, “to{ our laws for donations, to 
be applied to foreign mis-} be employed in any gen- 
sions and to the poor) eral system of diffusing 
saints: this to be disposed; the knowledge of christi- 
of and applied as my ex-; anity throughout the 
ecutor may think the pro earth. Ibid. 
per objects according to A testator bequeathed all 


6. 


8. 


the scriptures, the greater 
part, however, to be ap- 
plied to missionary pur- 
foes, say $900. ltem— 
t is my will, that if there 
thing over and 
(after satisfying 


be any 
above, 
certain legacies and de- 
vises) “ that it be applied 
to home missions,” is too 
indefinite and therefore) 


Q 
ts 
! 
| 
; 


his property to his brother 
A., except $100, which he 
“willed to B. to be appro. 
priated to the use of 
schooling and educating 
the said B., in that way 
and at that time that shall 
appear to be the most ad- 
vantage to the said boy. 
I also leave the said $100 
in the hands of the said 
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A., to use the said money 
for the said pur above 
written, if he should have 
it in his power, and, if not, 
to remainin common with 
the rest of the said pro- 
pe to A.” The testator 
ived till B., the boy, had 
become a man, married, 
and had a family. Held, 
that this was not an ab- 
solute legacy of $100 to 
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under this bequest. Den- 
ny v. Closse, 102 


12. The word “children” i in 


a will sometimes, but on- 
ly under peculiar circum- 
stances, is construed to 
mean “ grand-children :” 
as where the meaning of 
the testator is uncertain, 
and the bequest must fail 
unless such construction 
be given. Ibid. 


B., but only for his schoo!-{ 13. A. bequeathed as fol- 


ing and education, and 
that, under the circum. 

stances existing at the 
death of the testator, he 
had no right to claim it, 
but it belonged to = 

Liverman v. Carter, 

10, If a bequest be to, or in 
trust for a legatee, to put 
him out apprentice, or to 
advance him in any busi- 
ness or profession, it is an 
absolute bequest to such 
legatee; except in the 
case, where the legacy is} 
given over to another, in: 
the event that the first ob- 

ject of the testator can- 

not be effected. Ibid. 

11. A testator bequeathed 

to his wife a certain slave 

for her life, and, after her 

death, the slave to be sold, 

and the issue of the slave 

together with the money 

arising frem such sale, to 

be equally divided among 

all his children “that are 

then living.” Held, that 

the issue of such of the 

children, as died during 

the life-time of the legatee 

for life, took no interest 


3 


lows: “I leave my ne- 
groes (except Dan) to be 
sold by my executor, and 
divided into three shares,” 

&c. Held, that this was 
a specific legacy of the 
negroes, of which the tes- 
tater was possessed at the 
time of his death; and 
that one of the legatees, 
to whom, after the date of 
the will, the testator had 
given two negroes, was 
not bound to account for 
their value in the division 
of the legacy. sae 4 
v. Guilford, 168 


14 By another clause, the 


testator bequeathed the 
negro Dan to his daughter 
A. M. and directed as fol- 
lows: “I wish my execu- 
tor to hire him out, and 
apply the proceeds, or so 
aaa thereof as may be 
necessary, to raise, clothe 
and'educate the said child: 
And if the said A. M. 
should die before she ar- 
rives at the age of twen- 
ty-one years, then the ne- 

gro boy Dan to go back 
aad be sold by my execu, 
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tor, and the proceeds to} 

be divided between E. L.” 

and others. Held, that 

A. M. was entitled abso- 

lutely to all the hires of 

Dan, that accrued during 
her life-time, and was not 
restricted to so much only 
as wasnecessary “toraise, 
clothe and educate her.” 
Ibid. 

15. A bequest of a particu- 
lar bond isa specific be- 
quest, and the executor is ? 
not bound to collect the 
money due on the bond, 
but must deliver the bond 
itself to the legatees. 
Howell v. Hooks, 188 } 

16. A testator devised to his } 
wife a large real and per- 
sonal estate, and then di-) 
rected as follows: “It is 
my wish that my widow 
and cousin Barbara Rich- } 
ardson should continue to } 
keep house together ; but ? 
should they not, I wish 
my executor to pay over > 
to cousin Barbara Rich- ‘ 
ardson $1,000, or that a- 
mount out of the property > 
left my wife.” The par- 
ties continued to live to- 
gether until the death of 
the widow. Held, that, 
on the “5 goog of that 
event, B. R. was entitled 
to receive the legacy of 
$1000. Richardson v. Hin- 
ton, 192 

17. A testatrix bequeathed 
as follows, all her estate 
rae of personal pro- 
perty : “It ismy wish that 

all my property be equal- 
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ly divided among my 
grand-children, that are 
living at the time of my 
death; and that their pa- 
rents have the use of it as 
long as they live.” Held, 
= _ grand-children 
took the property per 

ita. Hilt v. Spruit ‘044 

18. Held, further, that all 
the parents, whether the 
children of the testatrix or 
their husbands or wives, 
took a life estate in the 
shares of their respective 
children. Ibid. 

19. A testator bequeathed 
as follows: “I give and 
bequeath to my five sons 
and daughters, to-wit, C. 
C., J. C., N. C., S. C., and 
J. H. fifteen negroes, &c. 
Those fifteen negroes I 
give to be theirs at my 
death, and my wife’s, 
&c.; these I give them 
with all the future in- 
crease. I hereby ap- 
point my son C. C. guar- 
dian to my daughter N. 
C. The legacy I leave 
her is to be free and clear, 
and independent of her 
present husband, T. C., 
or in any wise to be sub- 
ject to his debts, engage- 
ments or control, but to 
be wholly under the man- 
agement of the guardian 
C. C. to act with it as he 
thinks best for her profit ; 
and after her death, all 

the negroes, &e. to go to 

his six children, &c.” 

Held, that the wife was 

entitled to a sole and sep- 
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arate estate in this pro- 
rty; that the legal title 
id not pass by the words 
of the will to C. C. who is 
called guardian, but vest- 
ed in the husband. But 
that the husband, there 
being no trustee, interpos- 
ed, is considered in equity 
as the trustee for the wife, 
holding the property to 
the sole and separate use? 
of the wife, in the same 
manner as another trustee 
would have done. Croom 
v. Wright 248 


20. Held, therefore,that one 
who purchased these ne- 
groes from the husband 
with notice of the trust, 
held them subject to the 
trusts in the will in favor 


of the wife and her chil- 
dren. Ibid. 


21. A testator devised to his 


wife M. certain lands,and 
the will then proceeds: 
“TI also give her the ne- 
groes I got from John 
Knight's estate. I also 
loan her $3000, and pro- 
vided she has no child or 
children by me, that ar- 
rives to the age of twen- 
ty-one or dies under that 
age leaving lawful issue, 
I give her the said #3000. 
I also lend her all my 
household and kitchen 
furniture during her life 
or widowhood. It is also 
my will and desire, that 
the property I have given 
my wife and loaned her, 
with all the property | 
shall hereafter dispose of 
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in this my will, remain 
together on my planta- 
tations, under the care of 
my executors and trus- 
tees, which I shall hereaf- 
ter appoint, and the prof- 
its arising therefrom to go 
to the benefit of my mo- 
ther and the education of 
my children,should I have 
any, until my oldest child, 
should I have any, arrives 
to the age of twenty-one 
years. The balance of 
my property not already 
disposed of, both real and 
personal, together with 
the household and kitchen 
furniture loaned my wife, 
I leave in trust with my 
friends, A. B. and C. D., 
for the benefit of my child 
or children, should I have 
any to arrive to the age 
of twenty-one years, or 
the issue of such child or 
children at the age of 
twenty-one years—-and 
for A. B., C. D., and E. 
F., to deliver unto them 
the said property.” The 
testator leftsurviving him 
a wife and daughter. 
Held, that by this will the 
testator has thrown his 
whole property, real and 

rsonal, into a joint 
fund, to be held by his ex- 
ecators in the manner 
specified in this will, the 
profits to be divided e- 
qually between his wid- 
ow and her daughter; the 
division of this joint fund 
to be contingent, upon 
one of two events, either 





$22 





tor, and the proceeds to} 
be divided between E. L.” 
and others. Held, that 

A. M. was entitled abso- 

lutely to all the hires of 
Dan, that accrued during 

her life-time, and was not 

restricted to so much only 

as was necessary “toraise, 

clothe and educate her.” 

Ibid. 

15. A bequest of a particu- 

lar bond isa specific be- { 
quest, and the executor is } 
not bound to collect oe 
money due on the bond 
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ly divided among my 
grand-children, that are 
living at the time of my 
death; and that their pa- 
rents have the use of it as 
long as they live.” Held, 
that the eesaiiinn 


took the propert cap- 
ita. Hill v WSpreil, 244 


18. Hela further, that all 


the parents, whether the 
children of the testatrix or 
their husbands or wives, 
took a life estate in the 
shares of their respective 
children. Ibid. 


but must deliver the bond} 19. A testator bequeathed 


itself to the legatees. 
Howell v. Hooks, 168; 
16. A testator devised to his ‘ 
wife a large real and per- } 
sonal estate, and then di- } 
rected as follows: “It “4 
my wish that my widow 
and cousin Barbara Rich- 
ardson should continue to 
keep house together ; but ’ 
should they not, I wish | 
my executor to pay over | 
to cousin Barbara Rich- ‘ 
ardson $1,000, or that ae} 
mount out of the roperty } 
left my wife.” The par- 
ties continued to live to- 
gether until the death of 
the widow. Held, that, 
on the happening of that 
event, B. R was entitled 
to receive the legacy of 
$1000. Richardson v. Hin- 
ton, 192 
17. A testatrix bequeathed 
as follows, all her estate 
sent “his personal pro- 
: “Itismy wish that 
oe my property be equal- 





~~ 


et ee, 


as follows: “I give and 
bequeath to my five sons 
and daughters, to-wit, C. 
C., J. C., N. C., 8. C., and 
J. H. fifteen negroes, &c. 
Those fifteen negroes I 
give to be theirs at my 
death, and my wife’s, 
&c.; these I give them 
with all the future in- 
crease. I hereby ap- 
point my son C. C. guar- 
dian to my daughter N. 
C. The legacy I leave 
her is to be free and clear, 
and independent of her 
present husband, T. C., 
or in any wise to be sub- 
ject to his debts, engage- 
ments or control, but to 
be wholly under the man- 
agement of the guardian 
C. C. to act with it as he 
thinks best for her profit ; 
and after her death, all 
the negroes, &e. to go to 
his six children, &c.” 
Held, that the wife was 
entitled to a sole and sep- 
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arate estate in this pro- 
rty; that the legal title 
id not pass by the words 
of the will to C. C. who is 
called guardian, but vest- 
ed in the husband. But 
that the husband, there 
being no trustee, interpos- 
ed, is considered in equity 
as the trustee for the wife, 
holding the property to 
the sole and separate use? 
of the wife, in the same 
manner as another trustee 
would have done. Croom 
v. Wright, 248 
20. Held, therefore,that one 
who purchased these ne- 
groes from the husband 
with notice of the trust, 
held them subject to the 
trusts in the will in favor 
of the wife and her chil- 
dren. Ibid. 


21. A testator devised to his 


wife M. certain lands,and 
the will then proceeds: 
“T also give her the ne- 
groes I got from John 
Knight's estate. I also 
loan her $3000, and pro- 
vided she has no child or 
children by me, that ar- 
rives to the age of twen- 
ty-one or dies under that 
age leaving lawful issue, 
I give her the said $3000. 
I also lend her all my 
household and kitchen 
furniture during her life 
or widowhood. It is also 
my will and desire, that 
the property I have given 
my wife and loaned her, 
with all the property | 
shall hereafter dispose of 
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in this my will, remain 
together on my planta- 
tations, under the care of 
my executors and trus- 
tees, which I shall hereaf- 
ter appoint, and the prof- 
its arising therefrom to go 
to the benefit of my mo- 
ther and the education of 
my children,should I have 
any, until my oldest child, 
should I have any, arrives 
to the age of twenty-one 
years. The balance of 
my property not already 
disposed of, both real and 
personal, together with 
the household and kitchen 
furniture loaned my wife, 
I leave in trust with my 
friends, A. B. and C. D., 
for the benefit of my child 
or children, should I have 
any to arrive to the age 
of twenty-one years, or 
the issue of such child or 
children at the age of 
twenty-one years—-and 
for A. B., C. D., and E. 
F., to deliver unto them 
the said property.” The 
testator leftsurviving him 
a wife and daughter. 
Held, that by this will the 
testator has thrown his 
whole property, real and 
personal, into a joint 
fund, to be held by his ex- 
ecators in the manner 
specified in this will, the 
profits to be divided e- 
qually between his wid- 
ow and her daughter; the 
division of this joint fund 
to be contingent, upon 
one of two events, either 
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the arrival at age of her: 
daughter or her death } 
without issue before that } 
period. Held, further, : 
that the legacy of $3000) 
is still a loan; that it} 
must be held by the exec- ? 
utors, and the widow is) 


4 


only entitled to the inter- ‘ 


INDEX. 


therefore bequeathed by 
the will to such Sees 
goes into the undis 

of fund and must be divi- 
ded among the next of 
kin, of which the widow 
by the act of 1835, ch. 
10, Rev. Stat. ch. 121, sec. 
12,is one. IJhid. 


est on it, until the contin- 25. By the will in this case 


gency happens of the) 
daughter’s dying under? 
age and without issue, in} 
which event it will be? 
converted into an abso-' 
lute gift to the widow. 
Held, further, that rd 
the original stock of ne- 
groes from John Knight’s} 
estate passed under the? 
bequest, and none of the} 
increase before the ma - 
king of the will. Bowers 
v. Matthews, 258 } 
22. A devise or legacy to a} 
child, not in esse at the? 
time the will was made, } 
does not come within the ‘ 
provisions of the Act of? 


the real property was di- 
rected to be sold and the 
proceeds divided among 
testators widow and chil- 
dren, naming them, and 
the property was sold ac- 
cordingly. Held that, 
three of the children be- 
ing dead at the time the 
will was made, the pro- 
portions of the cananl of 
such sale, which would 
have gone to such chil- 
dren, if they had been 
living when the will was 
made, are still to be con- 
sidered as real estate and 
go to the testator’s heirs 
as real estate. Ibid, 


Assembly, Rev. Stat. ch.) 26. Where a testator directs 


children, who have died 
in the lifeetime of their 


ts. Lindsay v. 
Pleasants, 320 


122, sec. 15, in relation “| 


23. That act has relation 


only to legacies which, 
but for its provisions, 
would have lapsed; but 
when the child or chil- 
dren were not in existence 
at the time the will was} 
made, the devise or lega- } 


his land to be turned into 
personalty, for particular 
objects, and some of those 
objects fail, his intention 
is presumed, pro tanto, to 
be defeated, and the mo- 
ney raised out of the lands 
for those objects, shall not 
be considered to belong to 
his personal estate, but is, 
in this Court, considered 
as land, and will result to 
the heirs at law of the tes- 
tator. Ibid. 


cy was void ab initio. 
Ibid. } 27. It is a clear rule in Equi- 
ty, that where real estate 


24. The personal property > 
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is directed to be converted 
into personal, for an ex- 
press purpose, which fails, 
to consider the ew 
ed interest (although the 
land has been sold,) as 
realty and resulting to the 
heirs. Ibid. 


28. This rule equaily ap- 
plies, where the proceeds 
of the real and personal 
property are blended in 
the devise or legacy. iid., 


LIMITATIONS AND 
LAPSE OF TIME. 

. Atenant in common in 
ssion is 
the Statute of Limitations 
from an account to his co- 
tenant, of the rents and 
profits received more than 
three years before the 
commencement of a suit. 
Wagstaff v. Smith, 1 
. ACourt of Equity will 
not interfere to enforce 
the performance of a con- 
tract, after the lapse of 
forty years from the time 
when it should have been 
executed. Lewis v. Coz, 
198 


LUNATICS. 
. Before the Court will di- 
rect any of the property 
of a lunatic to be applied 
to the payment ofhis debts, 
it will set apart a suffi- 
cient fund for the main- 
tenance of the lunatic, 
and his wife and infant 
children, if he has any. 
Nothing that has been ad- 
vanced for the prior main- 


otected by? . 
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tenance of the lunatic 
shall be chargeable on 
this fund. Latham, in the 
matter of, 231 


2. An inquisition of lunacy, 


pt mer J taken, is, when 
offered in evidence, but 
presumptive proof against 
persons not parties or 
privies. Rippy v. Gant, 

443 


MARRIAGE AGREE- 
MENTS. 


1, The specifie execution of 


marriage articles, and the 
reformation of settlements 
executed after marriage, 
because of their not con- 
forming to articles en- 
tered into before marriage 
are among the ordinary 
subjects of Equity juris- 
diction. Dunn v. Tharp, 7 


2, Parol agreements, in con- 


sideration of marriage, 
entered into before our 
statute of 1819, Rev. St. 
ch. 50, sec. 8, are valid, 
and will be enforced in 
Equity. Ibid. 


MERGER. 


1. Per Danter, J. Merger 


never takes place, when 
it would have the effect to 
destroy intermediate vest- 
ed estates in third per- 
sons. an v. Green, 370 


2. When there is an out- 


standing lease for a num- 
ber of years, and the re- 
versioner makes a new 
lease to third persons to 
commence immediately, 
this is a vested’ estate ; 
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and, although the second 
Jessees could not take pos- } 
session of their term, inas- 
much as the ssion ; 
belonged to the first lessee, ? 
they would have a concur- ; 
rent lease and be entitled } 
to all the rents issuing out} 
of the term of the first 
lessee, and on the expira- } 
tion of that term, they } 
could legally enter and { 
possess the land for the» 
residue of their own term. ‘ 
This estate would prevent 
a merger when the first 
lessee became entitled to} 
the reversion. Ibid. 

. But, if the deed, convey: 
ing this second interest, 
ereated only what is some- 
times called a future lease, | 


that is, a contract to have 
a lease to commence af- 
ter the expiration of the 
first lease, then it con- 
veyed no present estate in 
the land, either in interest 


or possession. It would 
be only an interesse ter- 
mini, Which neithermakes 
a merger, nor prevents 
one, but may be accelera- 
ted in the time of its be- 
coming an estate in the 
land by possession, by the 
merger of an antecedent 
vested term by the ter- 
mor’s purchasing in the 
next immediate estate in 
reversion. bed. 


MORTGAGE. 
. In a suit for redemption, 
an absolute deed is not? 


2. 
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conclusive, but it can be 
shewn to be amortgage 
by some admissions of the 
defendant in his answer, 
or by a chain of circum- 
stances, that render it al- 
most as certain, that it 
was intended as a securi- 
ty, as if it had been ex- 
pressed in the deed : such 
as the disparity between 
the sum advanced and the 
value of the property— 
the continued possession 
of the former owner— 
written admissions, for 
example, in stating ac- 
counts as for mortgage 
money. But there is no 
case, in which relief has 
been given, upon mere 
proof by witnesses of de- 
clarations by the party, 
in opposition to the deed 
and theanswer. Allen v. 
McRae, 325 
In a suit brought against 
a mortgagor and mortga- 
gee by one claiming to be 
an assignee of the mort- 
gagor, for the purpose of 
setting up the assignment 
and redeeming, it is ne- 
cessary to prove that the 
assignment was for a val- 
uable consideration. Med- 
ley v. Mask, 339 


. If the suit had been a- 


4. 


gainst the mortgagor a- 
lone, it would have been 
sufficient to prove the as- 
signment without proving 
any consideration. Ibid. 
A person, who had no 
title to property which he 
mortgaged, has no right 
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toa decree for redemption. 
Purvis v. Brown, 413 
5. A right to redeem pro- 
perty may be reserved to 
a stranger to the contraet, 
but then it must be an ex- 
press reservation. Jlid. 


PARTIES. 

1. A bill cannot be brought 
by one, who indemnifies 
another, upon an equity 
of the principal, without 
making the principal him- 
selfa party. Murphy v. 
Moore, 118 

2. All the persons, however 
numerous, who are inter- 
ested in the subject of a 
suit in equity, must be 
made parties, and, as ina 
declaration at common 

- law, the circumstances 
constituting the case must 
be set forth in the Bill at 
large. Hoyle v. Moore, 

175 

3. The parties intended to 
be made defendants in a 
suit in Equity, must be 
specially named in the 
Bill, and process prayed 
against them. None 
are parties to a Bill, a- 
gainst whom process is 
not prayed. Ibid. 

4. Therefore, where the 
prayer of the Bill was, 
“that the clerk be ordered 
to issue subpoenas to the 
proper defendants,” &c. 
without naming them: 
Held, that the Bill should 
be dismissed, though cer- 
tain persons came in and 
filed answers. Ibid. 
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Where a_ co-partnership 


owned a dwelling house, 
which was exclusively 
occupied by one of the 
— and his family, 

eld, that this partner 
was liable for rent,though 
there was no special 
agreement to that effect, 
and though no charge 
against him for rent was 
made on the books of the 
firm during his life-time. 
Holden v. Peace, 223 


PAYMENT. 


. If a debtor, who is in- 


debted to the same credi- 
tor on different accounts, 
does not make the appli- 
cation of « payment at 
the time such payment is 
made, he cannot do so af- 
terwards. Moss v. Adams, 

42 


. If the debtor fails to 


make the application, the 
creditor may do so at any 
time afterwards before 
suit brought. Ibid. 


. Where neither debtor nor 


creditor makes the appli- 
cation of the payment, 
the law will apply it to 
that debt, for which the 
creditor’s security was 
most precarious. Ibid. 


POWERS. 


. Land was conveyed to a 


trustee in trust, “to re- 
ceive and pay over the 
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rents and profits of the 
land unto Mrs. A: B., to; 
her sole and separate use, 
free and discharged from 
any claim of her husband, 
C. D. during the natural 
life of said A. B.; and af- 
ter her death, in trust to 
convey the said land unto 
all the children of the said 
A. B. that shall be living) 
at her death, equally to 
be divided among them; 
that is to say, only in de- 
fault of any such appoint- 
ment by the said A. B. in 
nature of a will, during 
her life-time, as is herein- 
after mentioned. But if 
the said A. B. shall make 
any appointment in wri- 
ting, witnessed by two 
witnesses,therein appoint- 
ing or giving said land to 
any person or persons 
whatsoever, then in trust 
to convey said land to 
such person or persons as 
the said A. B. may ap- 
point or name, by or in 
any such appointment in 
writing as aforesaid, or in 
any writing executed by 
the said A. B. as afore- 
said.” Held, that under 
this power, A. B. might 
appoint the land to any 
person she chose, by deed 
attested by two witnesses, 
and that her power was 
not restrained to an ap- 
pointment by a writing in 
the nature of a will. Ea- 
Britton, 35 
. A power to the wife cre- ( 
ated by marriage articles ° 


3. 


INDEX. 


will, though only an 
equitable one, bind the 
estate to which it refers 
and be supported in Equi- 
ty, in the same manner as 
if proper legal conveyan- 
ces had been made. New- 
lin v. Freeman, 312 
Where land is conveyed 
to a married woman, or 
to a trustee, for her sepa- 
rate use, she has no abili- 
ty to dispose of that land 
by will, nor otherwise, 
than by the ordinary mode 
prescribed for the convey- 
ance of land by femes co- 
verts, unless a power to 
that effect has been ex- 
pressly given to her in the 
deed of conveyance. Itis 
otherwise in respect to 
personal property. Ibid. 


4. Where by marriage ar- 


ticles the land, which the 
wife should have at the 
time of the marriage and 
other property were a- 
greed to reserved to 
the separate use of the 
wife, with a power to dis- 
pose by will or otherwise 
of the said land and other 
property, and the wife, 
after the marriage, pur- 
chased, out of the proceeds 
of her separate estate, 
other land. Held, that 
she had no more right un- 
der the marriage articles 
todispose of this land than 
if the marriage articles 
did not exist, the deed of 
conveyance not giving her 
any power to dispose of 
it. Ibid. 
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PRACTICE AND PLEAD-, 


ING. 5 


1, Though it is the usual; 


course, in a suit brought} 
by a cestui que trust ra} 
gainst his trustee, for an} 
account of the trust fund,? 

to order a reference, yet) 
such reference will not be} 
ordered, when objected to } 
by the trustee, where it? 
appears satisfactorily on? 
the hearing, that there is) 
nothing due from the trus- 5 

tee. Nail v. Martin, 159) 
. Pleadings ought to be» 
plainly written, and the } 
words spelt in fall and 
without contractions, es- 
pecially papers that are> 
sworn to. If papers of a) 


different description are; 7 


sent to this Court, the? 
Court will put the parties? 

to the expense of m: iking ¢ 
fair copies, and perhaps} 
order the originals to be ‘ 
taken off the file, or dis- 

miss the suit. bid. ; 
. It is not the usual course } 


S29 


Court can make nodecree, 
because they must look 
into all the pleadings and 
cansot act upon such 
contradictory statements. 
Milton v. Hogue, 415 


}5. The proper way in such 


a case is strike out so 
much of the original bill 
as is contradicted by the 
allegations in the amend- 


ed bill. bid. 


6 Every person, who claims 


to recover, either at law 
or in equity, must shew a 
title in the pleadings, and 
that ought to be done by 
distinct averments or 
plain affirmative  state- 
ments. Edaey v. King, 

465 
The title of a bill ‘s n> 
part of it. It is merely 
a mode of conveniently 
denominating a bill or 
cause, and it cannot be 
deemed a part of the state- 
ments of the bill, either 


as to the title or the par- 
ties. bid. 


of a Court of Equity to?8. When a record of a bill, 


refer partnership accounts ¢ 
to the master, with a set} 
of instructions from the § 
Court. The accounts 
should first be reported, 
and the matters in con-} 
test between the parties; 
be brought before the¢ 
Court on exceptions. Cle- } 
ments Y. Pearson, 257 } 
. Where a bill is amended, $ 
and the amendment filed ’ 
contains allegation direct- ? 
ly contrary to those made ; 
ip the original bill, the § 


fF 


&c. has been lost and de- 
stroyed, the Court has full 
power to order a copy of 
the original bill to be filed. 
Greenlee v. McDowell, 481 


9. A party toa suit is bound 


by the acts and agree- 
ments, made by his coun- 
sel in the management of 
his cause. Ibid. 


10. A bill of review, to re- 


hear and set aside a de- 
cree, upon the ground of 
newly discovered testi- 
mony,cannot besustained, 
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REFERENCE 


if it appears, that the tes- 5 
timony, though unknown } 
to the 
to his attorney, so solicit- 
or or agent, in time to 
have been used, notice to) 
either of them being no 
tice to the principal. * hid. 


PRINCIPAL 


See Acent. 


AND RE- 
PORT. 

A Clerk and Master ought. 
not to refer back to the 
Court a point, which the 
Court has expressly re-, 
ferred to him, or which is 
necessarily involved in’ 


the enquiry, which he was’ 


directed to make. The. 
Clerk and Master should ‘ 
decide every question di-} 
rectly, and leave it to the, 
parties, if dissatisfied, to? 
bring the matter up for 
the decision of the Court { 
by anexception. Rogers ‘ 
v. Bumpass, “B85 5 


REGISTRATION. 

The probate of a deed of: 

settlement upon a man’s ‘ 

family. before the Clerk ‘ 

of the County Court, as if’ 

it were an ordinary decd } 
of trust, and its subse- ° 
ay registration upon > 
that probate, are void as; 
against creditors and sub- 

sequent purchasers. Jus- 

tice v. Scott, t0S 5 


INDEX. 


SALES BY CLERK AND 


» 


~* 


3. 


MASTER. 


plaintiff, was)}1 Where, on the petition of 


infants and feme coverts, 
for the sale of land, the 
land is sold, and the Court 
then passes this order: 
“ Ordered, that the Clerk 
and Master collect the 
bonds as they become due, 
and make the purchasers 
title ;’ Held. that under 
this order, the Clerk and 
Master had no authority 
to convey the title, until 
the purchase money was 
paid. Barnes .. Morris, 
22 
Held, further, that when, 
in such a case, the pur- 
chaser had conveyed the 
land to another person, 
who had _ notice that 
the purchase money was 
unpaid, the lien on the 
land in favor of the origin- 
al owners still continued, 
and the surety of the pur- 
chaser at the Master's 
sale, who hud been com- 
pelled to pay the bond, 
should be substituted to 
the rights of the original 
owners, Ibid. 
When an infant and ano- 
ther person joined in a pe- 
tition, in a Court of Equi- 
ty, for asale of land, held 
in common, the sale was 
made, and the Court or- 
dered, that. when the mo- 
ney was collected, the in- 
fant’s share should be paid 
to her guardian, upon his 
giving bond. to the Clerk 
and Master with sufficient 
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surety, that the same; 


should be secured to the 
infant or her heirs, as 
real estate, and the Clerk § 
and Master paid the =i 


ney to the guardian with- 
out taking such bond and 
surety: Held, thathe was 
liable to the infant by an 
action of law, or proceed- 
ings might be had against 
him in the Court of Equity, 

by a rule or attachment § 
to pay the money; but} 


remedy against him by 
an original bill in Equity. ‘ 
33? 
SPECIFIC PERFOR- 

MANCE., ; 
1, A Bill, praying for the? 
specilic performance of a) 
contract for the convey-, 
aice of land, is defective, | 
if it does not contain so ( 


that the infant had bf 


Pool v. Ehringhaus, 


in support of the plaintifl’s 
claim. Jhid. 


3. Part performance, such 


as the payment of the 
whole of the purchase 
money and the delivery of 
the possession to the ven- 
dee, will not, in this State, 
dispense with a writing, if 
the statute be insisted on, 
nor admit a parol proof 
of a contract, different 
from that stated in the 
answer. Ibid. 

The statute of limitations 
does not apply in the case 
of a vendee bringing a 
bill for the specific per. 
formance of a contract. 
The only question, as to 
time, is a question of dili- 
gence. Washburn vy. 
Washburn, 361 


See Limirations. 


particular a description {TENANTS IN COMMON. 
that the Court may know } Without a contract between 


with certainty the land, : 
of which they are asked‘ 
to decree a conveyance. 
Allen v. Chambers, 125° 
Ifa Bill be brought co 
the specific performance 
of a parol contract for the § 
conveyance of Jand, al-§ 
though the defendant does 
not rely upon the plea of 
the statute,rendering such 
contracts void, yet if he 
denies the contract as 


stated in the Bill, and in-) 1. 


sists that the real contract 

was a different one, this ’ 
Court will not permit ; 
parol evidence to be heard ? 


the parties, the sale of the 
whole tract of land and 
receipt of the price by one 
tenant in common, does 
not turn him into a trus- 
tee for a co-tenant, as 
the latter still has the 
legal title to his own share 
and can have redress on 
itatlaw. Miltonv. Hogue, 

415 


TRUSTEES. 
Where a clerk in a store 
pilfered money and goods 
from his employer, and 
laid out the proceeds in 
the purchase of a tract of 








£32 


of land; Held, that the‘ 
person thus robbed could ( 

hold neither the clerk, nor ; 
his representatives after‘ 
his death, as trustees of 
the land for his benefit so? 
as to enable him to call} 
for a conveyance of the‘ 
Jegal title to himself; 
Campbell v. Drake, 91) 
. Sales by execution must‘ 
be made before the return: 
of the writ, without res-° 
pect to price, because the | 
mandate of the writ is 

peremptory ; but the obli- 

gations of a trustee are) 
not precisely Jike those of , 
a Sheriff. A trustee, un-? 
der a deed of trust con- 

veying property for the) 
purpose of a sale to pay 

debts, is charged with the? 
interests of both parties, 


INDEX. 


the real value is 
Ballinger vy. Ed- 
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than 
valid. 
wards, 


2. But that is subject to this 


qualification, that it must 
be merely a purchase of 
the security and at the 
risk of the purchaser ; 
and, therefore, if the per- 
son, whoclaims to be such 
purchaser, holds the per- 
son,te whom the money 
is advanced, responsible 
for the payment of the 
debt, it is not, in law and 
fact, a purchase of the 
security, but a loan of 
money upon the security, 
and, if the sum advanced 
be less than the amount 
of ii, deducting the legal 
interest for the time 
uatil maturity, the loan 
is usurious. bid, 


and ought not, except un-) 3, The Statute of Usury is 


der very special circum-’ 
stances, to sel] at an enor- : 
mous sacrifice. Hawkins‘ 
v. Alston, 137: 
. Whether a trustee had: 
authority or not, under a 
deed of trust for the pay- 
ment of debts, to make} 
sale of personal property, 
his sale, acting in the ca-? 
pacity of trustee and in’ 
the presencs and acquies- ' 
cence of the cestui que ; 
trust, would give a good 
title, at least in equity. 
Spencer v. Hawkins, 288 | 


USURY. } 
- The purchase of a nego- ) 
tiable security for less! 


as binding in a Court of 
Equity as at Law, except 
in cases where the bor- 
rower asks the assistance 
of a Court of Equity, and 
then the Court will com- 
pel him to do equity, by 
paying the principal and 
the legal interest. bid. 


WIDOW. 


1. Where an executor sells 


land under a power con- 
tained in the will, the pur- 
chaser claims under the 
will, as if the devise had 
been to him; and there- 
fore the widow of an heir 
of the testator has no 
right to dower in such 





TNDEX. 


land. Weir v. Humphries, 
264 


2. The wife of a mortgagee 


in fee, after forfeitare, 
may recover dower at 
law; but in equity she is: 
subject to be redeemed as | 
the husband’s heir is, be- | 
cause equity considers } 
the mortgagee as a trus- ' 
tee for the ( 
from the first. There- | 
fore, a Court of Equity} 
will not decree dower in ; 


such a case, when applied ; 8. 


to in first instance. bid. } 
. Where a husband is en-} 
titled only toa remainder } 
in fee, after the termina- 
tion of a life estate, which 
is existing at the time of 
his death, the wife can- 
not be endowed, for the} 
right of dower only oo 
taches to the immediate 
estate of freehold as weil } 
as the inheritance. Ibid. 
4. An estate for years, prior» 
to the estate of inheri-‘ 
tance limited to the hus-} 
band, dees not prevent? 
the seizin of the imme- ) 
diate estate of inheritance § 
by the husband, and the { 
wife will be dowable of? 
the land, subject to the} 
term. Ibid. 
. If rent be reserved on’ 
the term, the widow, en-} 
dowed of the reversion, 
is entitled to her share of 
the rent. 
6. But if the preceding term 
yields no rent, as where 
there is a gift by will, for) 
example, to one for a‘ 


mortgagor ( 7. 


| 

Ibid. 
9 
) 
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term, remainder to ano. 
ther in fee, the wile of . 
the latter, though she has 
a right of dower and 
though it may be assigned 
her, takes subject to the 
term, and can neither en- 
ter nor receive any profits, 
until the termination of 
the term. did. 

The same rules apply to 
all chattel interests in 
land, as well as to terms 
strictly speaking. Ibid. 
Thus, when a testator de- 
vised a cotton factory and 
all its appurtenances to 
his three children, to be 
equally divided among 
them as also the profits, 
when the youngest should 
arrive at twenty-one years 
of age, and in the mean- 
time that the factory 
should be carried on un- 
der the sole management 
and direction of the exec- 
utor, until such period of 
division, and the profits 
were to be suffered to ac- 
cumulate; and one of 
the children died before 
such period, leaving a 
widow: Held, that this 
was such a chattel in- 
terest in the executor, as 
though it did not prevent 
the assignment of dower, 
yet postponed the enjoy- 
ment of it until the time 
appointed for the division. 
Lord. 

A devise of land to “three 
children, to be kept to- 
gether as joint stock until 
the youngest shall arrive 
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to the age of twenty-one, 
and then the whole pro- 
perty and its increase to 
be divided equally be- 
tween them, to each one 
third part,” creates a ten- 
ancy in common and not 
a joint tenancy being a? 
gift of undivided property 
in joint shares. Ibid. 

10. The act of 1784, Rev. 
St. ch. 43, sec. 2, abolishes ; 
the right of survivorship, } 
in the case of joint tenan-? 


ri 


cy, and gives the share of’ 


INDEX. 


of dower to lands of which 
her busband died seized 
and possessed, is to re- 
ceive the same construc- 
tion asthe act of 1784, 
which gives the dower in 
lands, of which the hus- 
band was “seized or pos- 
sessed.” The inistake is 
a clerical one, and none 
of the profession ever un- 
derstood what was under- 
stood in the original law 
by the words “or possess- 
ed.” Ibid. 


the joint tenant, dying, to? 12. In point of law, too, the 


his heirs. But, when the } 
heir takes as heir, the ; 
whole interest is neces < 
sarily in the ancestor, and 
he becomes absolutely 
tenant of the fee, to which 
dower is incident, and, so 
also, the power of devis- 
ing. Ibid. 

11. The provision in the act 
of 1836, Rev. Stat. 121,? 
sec. 1, which gives a right ‘ 


owner of the inheritance 
is not only seized, but is 
said to be possessed, for 
the purposes of dower and 
curtesy, when the rever- 
sion is not after a free- 
hold, but after a term for 
years only. The posses- 
sion of the tenant for 
years is the possession of 
the reversioner. Ibid. 








